BUS. ADM. 
LIBRARY 


JUN 28 1949 


The BANKING 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VOLUME 66 JUNE, 1949 NUMBER 6 


Bank’s Liability on Stop Payment Order 


Buying and Selling ‘‘Bondified Post-card Checks and Money 
Orders” 


Payment of Check 40 Years After Certification by Bank .... 


Check Not ‘“‘Falsely Made” or “Forged” Within Prohibition of 
National Stolen Property Act 


Death of Maker of Checks Precluded Proof of Facts 
Liability to Depositor for Payment of Forged Check 


Bank Merger Not Avoided by Stockholders of Merging Bank 
on Ground of Inadequate Consideration 


Necessary Proof of Endorsee’s Bad Faith in Acquiring Note 


Stop-Payment Order by Telephone Accepted by Bank Held 
Sufficient 


Unendorsed Order Notes in Hands Other Than Payee 
Bank Barred From Recovering for Overdrafts 
TRUST and TAX DECISIONS 


For complete table of contents see page ti 


BANKERS PUBLISHING COMPANY, 465 Main St., Cambridge, Mass. 





Banking Law Journal Digest 


(Fifth Edition ) 


With the 1949 Cumulative Supplement 


Annual Cumulative Pocket Supplements 
Continually Down to Date 


10,000 Digests of Banking Decisions—Arranged for 
Quick Reference — Complete Table of Cases — 150 
Main Headings — 1,618 Sections — 1,000 Pages — 
Fabrikoid Binding—Price $10.00 Including Supplement 


The Banking Law Journal, 465 Main Street, Cambridge, Mass. 





HOW TO OBTAIN BANK COSTS 


By E. S. WOOLLEY 
Certified Public Accountant 


Explains in clear, simple language just how to set up an analysis 
of all the cost elements in operating a modern bank and give to 
management accurate reports which will show whether or not the 
bank is making an actual profit and what contribution to profits is 
made by each department. ji 

Only with an accurate knowledge of costs is it possible for bank 
management to adopt sound policies and institute a system of serv- 
ice charges that are fair to both customer and bank alike. 


$5.00 Delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge 42, Mass. 



















URGENT — BANKERS 
| and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 





Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis- 
fied with the book, return it in five days and pay nothing. 


— the - aren, subjects you'll 

ind featured: e e 

¢ stepping stones that develop execu- Mail This Handy Coupon Today 
tive ability Takia ona cs eagumanmamaall 


© training tellers to give information ee 
ae ed guile gt Bankers Publishing Company 


e — influence outside of the bank — Main = —— 42, Mass. 

© teller salesmanshi nd me Alcorn’s e Bank Teller: His Job 

¢ different types of cites land Opportunities. If it meets with my approval 

¢ how the bank can help the teller I will mail you $3.50 within five days. Otherwise, 
minimize check losses lr may return it within five days and pay nothing. 

© examination of checks 

© combining paying and receiving de- | seamne 

__ partments 

¢ machines that eliminate errors, re- = | 
duce enti, gece Seal, Jp BAI ceeesseeessseetnsenenseneenseeunsonsunseeunnessnnssounseonnseente | 
teller’s service 

® our monetary system City OG LES oe sn enn or ne ee 

® and much more L 


_—_— eee ea 





THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


JUNE, 1949 


Contents 


BANKING LAW ARTICLES 
Bank’s Liability on Stop Payment 


Buying and Selling “Bondified Post- 
eard Checks and Money Orders’.. 


Payment of Check 40 Years After 
Certification by Bank 


BANKING DECISIONS 

Check Not “Falsely Made” or 
“Forged” Within Prohibition of 
National Stolen Property Act... 


Death of Maker of Checks Precluded 
Proof of Controversial Facts.... 


Statute Relieving Bank from Lia- 
bility to Depositor for Payment of 
Forged Check 


386 


. 397 


401 


Bank Merger Not Avoided by Stock- 
holders of Merging Bank on Ground 
of Inadequate Consideration 


Necessary Proof of Endorsee’s Bad 
Faith in Acquiring Note 


Stop-Payment Order by Telephone 
Accepted by Bank Held Sufficient 413 


Unendorsed Order Notes in Hands of 
Some One Other Than Payee 


Bank Barred from nasal for 


TRUST AND TAX DECISIONS.. 427 


INVESTMENT AND FINANCE— 
Oscar Lasdon 


THE BANKING LAW JOURNAL is published monthly on 
the 15th of each month. Subscriptions, $8.00 a year in the 


United States and possessions; $9.00 in Canada and 


foreign 


countries. Single copies 75 cents. Copyright 1949, by Brady 


Publishing C: 


tion. Entered as Second Class Matter at 


orpora: 
the Post Office at Boston, Mass., under theact of March8, 1879. 


BANKERS PUBLISHING COMPANY, Publishers 
465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith F. Warren, Editor and Publisher; Alexander Puglisi, Business Manager 
Joseph A. Nobile, Legal Editor; Oscar Lasdon, G. Rudolph Nobile, Associate Editors 


New Yorx Apvertisinc Orricze: Franx P. Syms 
505 Firrm Avenue—Murray Hill 2-0326 


The Banking Law Journal combined with The Bankers Magazine is on file in banking, reference 
and public libraries and is indexed every month in the Industrial Arts Index and the I 


Index to Periodicals. 
i 





LANGUAGE IS 
LUCRATIVE 


e Money talks — it talks 
big salaries in better jobs 
for you —if you’ve mas- 
tered a foreign language. 
Start today at Berlitz. 
Rapid progress, correct 
accent. Spanish, French, 

Open 9 a.m. to 9 p.m. 


BERLITZ LANGUAGES 
Ave. 


0 Fifth 
International Bldg., Hocketeller Center 
. 6 Court Street 


'833 Rand Building 

..30 wena ae Avenue 

CINCINNATI 1 Carew Tower 
CLEVELAND 


Miami: Beacz .. 350 Lincoln Road 
MINNEAPOLIS 628 Nicollet Avenue 


..850 Broad Street 

12 ‘International Mart SAVINGS BONDS 
PHILADELPHIA .. ..1700 Walnut Street 
PitTsBuRGH ae wat Building 
San _ Francisco :26 O'Farrell St. 
St. Louis mtinental Building 
WASHINGTON .... .839 17th St., N. W. 


HOW TOSELL 
BANK SERVICE 
BY DIRECT MAIL 


By R E. DOAN 


THIS book is devoted exclusively to selling bank service by direct-mail methods. 
Every phase of the subject is covered and many actual examples are given of 
successful direct-mail pieces. 


It brings you the accumulated experience of direct-mail experts in banking 
and other lines of business—gives you the benefit of their findings, and provides 
you with actual examples of direct-mail pieces being successfully used by banks 
throughout the country today. 


FULLY ILLUSTRATED 
Price $4.00 
BANKERS PUBLISHING COMPANY 


465 MAIN STREET — CAMBRIDGE, MASS. 





FOREIGN EXCHANGE CONTROL 


By C. J. GERSBACH 


——a complete accounting system which enables 
foreign departments to determine with accuracy 
the daily position without danger of unneces- 
sary errors. 


This is the first book of its kind to be published offering 
a complete system of accounting control for all foreign 
exchange transactions with reproductions of all the neces- 
sary forms and vouchers required to put the system into 
use. 


The author has had over thirty years accounting expe- 
rience both in this country and abroad and as an auditor of 
an international banking concern he was able to observe the 
errors, controversies and losses caused to the institution 
through the lack of a fool-proof control system. 


It is as a result of this experience that he devised the 
present plan which is fully set forth in this book. 


Price $5.00 delivered 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 





THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


JOSEPH A. NOBILE, Legal Editor 
G. RUDOLPH NOBILE, Assistant Legal Editor 


VOLUME 66 JUNE, 1949 NuMBER 6 


Bank’s Liability On Stop Payment Order 


An agreement purporting to relieve a bank from liability 
for failure to obey a stop payment order is unenforceable if 
the bank does not give consideration for it. It is inherent in 
the relationship between a depositor and his bank that he has 
a right to stop payment upon a check he has issued and that, 
unless the liability of the bank is in some way validly qualified, 
it must respond to him in damages if, in disregard of a stop 
request or order, it pays the check, at least if it is negligent 
in so doing. 

In this case depositor signed a printed stop order form sup- 
plied by his bank. This form was entitled “Request to Stop 
Payment of Check” and stated that “should the check be paid 
through inadvertence, accident or oversight, it is expressly 
agreed that the bank will in no way be held responsible. The 
bank receives this request upon the express condition that it 
shall not be in any way liable for its acts should the check be 
paid by it in the course of its business.” The check was paid. 
The bank refused to reimburse the depositor’s account. The 
depositor sued. The bank relied upon the above clause. It 
was held that the bank was already obligated by its contract with 
the depositor to accept his stop payment order, obey it and 
be liable in damages for failure to do so. A release from this 
contractual liability would be a separate contract and must be 
based upon consideration. An agreement to do something 
one is already bound to do is not valid consideration. Tlie 
court did not agree that leniency should be shown large banks 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1474. 
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in the matter of releases simply because their size and the great 
volume of their business makes it difficult for them to honor 
stop orders. This was decided in the case of Calamita v. 
Tradesmens National Bank, 64 Atl. Rep (2d) 46, by the 
Supreme Court of Errors of Connecticut in the following 
opinion: 


The complaint in this action alleged that the plaintiff, a depositor 
having a checking account in the defendant bank, issued a check against 
it, that five days later he gave the bank written instructions not to 
pay the check and that the bank negligently paid it and has refused 
to make restitution. The bank, in its answer, admitted the allegations 
as to the issuance of the check, the written instructions to stop pay- 
ment and the payment of the check, but denied that it was negligent ; as 
a special defense it alleged that the check was paid through inadvert- 
ence, accident or mistake, and, as exonerating it from liability, it 
pleaded the terms of the notice to stop payment. This began: “The 
undersigned hereby requests” the defendant “to stop payment of a 
check drawn by the undersigned” and described by amount, number, 
date and name of the payee; then, in a separate paragraph and, as 
appears in a copy used in argument before us, in much smaller type, 
the notice proceded: “The undersigned agrees to hold the above Bank 
harmless and to indemnify it against any loss, expenses and costs re- 
sulting from nonpayment of the said check. Should the check be paid 
through inadvertence, accident or oversight, it is expressly agreed 
that the Bank will in no way be held responsible. The Bank receives 
this request upon the express condition that it shall not be in any 
way liable for its acts should the check be paid by it in the course of 
its business.” The plaintiff demurred to the special defense, in effect, 
on the ground that the stipulations in the request were insufficient in 
law to free the defendant from liability. Thereupon the action was 
reserved to us to decide the question so presented, with a stipulation 
that our decision should be accepted as the final determination of 
the case. 

In a very recent note, 1 A. L. R. 2d 1155, there is a collection of 
cases dealing with the effect and validity of such provisions in a stop- 
payment request or order. They show a diversity of opinion upon the 
question. We shall discuss the principal ones below, but we now point 
out that they are ample authority for the proposition that it is in- 
herent in the relationship between a depositor and his bank that he 
has a right to stop payment upon a check he has issued and that, 
unless the liability of the bank is in some way validly qualified, it 
must respond to him in damages if, in disregard of a stop request or 
order, it pays the check, at least if it is negligent in so doing. See 6 
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Zollman, Banks & Banking, Perm. Ed. §§ 3701, 3710; Union & New 
Haven Trust Co. v. Thompson, 134 Conn. 607, 608, 59 A. 2d 727. 

In Tremont Trust Co. v. Burack, 235 Mass. 398, 402, 126 N. E. 
782, 9 A. L. R. 1067, the court briefly upheld provisions similar to 
those before us against the claim that they were opposed to public 
policy. In Hodnick v. Fidelity Trust Co., 96 Ind. App. 342, at pages 
347, 850, 188 N. E. 488, the court discussed at some length the 
question whether such stipulations were against public policy and held 
that they were not and then made the categorical statement that they 
were based on a sufficient consideration. In Gaita v. Windsor Bank, 
251 N. Y. 152, 155, 167 N. E. 208, the court construed a request 
which was in terms much like the one before us as a qualified or limited 
notice, stating that if the drawer of the check desired to hold the bank 
to its common-law liability the notice should be positive and unqualified. 
In Hiroshima v. Bank of Italy, 78 Cal. App. 362, at pages 373, 248 
P. 947, it appeared that the drawer of the check could not read the 
English language, in which the stipulations were written, that they were 
not read to him and that he was told that if he wanted payment stopped 
he must sign the order; and the court held that the case was thereby 
brought within a provision of the California code which entitled him 
to recover; the court then discussed, 78 Cal. App. at page 374, 248 
P. 947, the question whether the stipulations were against public policy 
and held that, under another provision of the code, they were. The 
latter part of this opinion was followed and applied in Grisinger v. 
Golden State Bank, 92 Cal. App. 443, 445, 268 P. 425. Finally, in 
the recent and very well considered case of Speroff v. First Central 
Trust Co., 149 Ohio St. 415, 79 N. E. 2d 119, 1 A. L. R 2d 1150, 
stipulations in a stop-payment request quite similar to those before 
us were held to be without supporting consideration, against public 
policy and ineffective to relieve the bank from liability. 

The opinions in these cases suggest three questions which may arise 
out of such a situation as that before us. Was the stop-payment order 
in this case a limited or qualified request or was it an unqualified notice 
to which it was attempted to annex certain contractual obligations? 
If the latter was true, were the stipulations without sufficient considera- 
tion to support them and were they against public policy? 


In its introductory argument the defendant stresses the fact that, 
by reason of the size of many modern banks, the great number of em- 
ployees they have and the complications, resulting from the many 
accounts of depositors which they handle, it is difficult for them to 
be sure that stop orders will be honared, and the defendant contends 
that a greater leniency should be extended to them as regards the 
effect to be given to such stipulations as those before us. Certainly it 
is a novel proposition of law that because a bank chooses to assume 





384 THE BANKING LAW JOURNAL 


the proportions of a large business the usual principles of law should 
not be applied to it; and the contention would lead logically to the 
impossible conclusion that one law should be applied to small banks 
and another to large ones. We are unable to see any sound reason 
why, as between a depositor who, having issued a check, for some reason 
desires to stop payment upon it and the bank to which he has intrusted 
his account, the latter should occupy a preferred position. As stated 
in Cincinnati, H. & D. R. Co. v. Metropolitan National Bank, 54 Ohio 
St. 60, 71, 42 N. E. 700, 702, 31 L. R. A. 653, 56 Am. St., Rep. 700: 
“The relation of bank and general depositor is simply the ordinary 
one of debtor and creditor, not of agent and principal, or trustee and 
cestui que trust. The bank agrees with its depositor to receive his 
deposits, to account with him for the amount, to repay to him on 
demand, and to honor his checks to the amount of his credit when the 
checks are presented; and for any breach of that agreement the bank 
is liable to an action by him. . . . The bank’s agreement with the de- 
positor involves or implies no agreement with the holder of a check. 
The giving of a check is not an assignment of so much of the creditor’s 
claim. It passes no title, legal or equitable, to the holder in the moneys 
previously deposited; nor does it create a lien on the fund, for there is 
no special fund out of which the check can be paid, nor does it transfer 
any money to the credit of the holder. It is simply an order which 
may be countermanded and payment forbidden by the drawer any time 
before it is actually cashed or accepted.” 

In determining the first question stated above, we must seek the 
intention of the parties as expressed in the writing. As appears in the 
stipulation for the reservation, it was the bank which furnished the 
request to the plaintiff for his signature. The document begins with an 
unqualified request to the bank to stop payment on the check. The 
first two sentences of the following stipulations are expressed in definite 
terms of contractual obligations. The third sentence is to the effect 
that the bank receives the request “upon the express condition” that 
it will not be liable for its acts should the check be paid; but the bank, 
in duty bound to accept a stop order, was in no position suo motu to 
impose conditions upon its receipt; they could become effective only 
by the consent of the drawer; and necessarily the imposition of such a 
condition would also be a matter of contract. Had it been the intent 
of the plaintiff to make a conditional request, and of the defendant to 
receive such a request, it surely would have been phrased in different 
language. Indeed, to qualify the request by a condition that no lia- 
bility would attach to the bank if it was not honored would reduce it 
to hardly more than the statement of a mere wish or hope; and cer- 
tainly the intention expressed in it went further than that. We do not 
see how the request can be otherwise construed than as a positive re- 
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quest to stop payment on the check, with an attempt by the bank to 
annex to that request a release by the plaintiff of certain contractual 
obligations which the bank owed to him. 


That brings us to the question whether the stipulations waiving 
liability were supported by any consideration. It was a part of the 
original contractual relation between the parties arising out of the 
keeping of the account in the bank that it would obey any stop orders 
on checks under penalty of damages should it fail in its duty in that 
regard. The stipulations in the request, if effective, would amount to 
a change in the contractual relationship between the parties by virtue 
of which the plaintiff surrendered certain rights. They would be unen- 
forceable unless supported by a proper consideration. Novak v. Kur- 
con, 85 Conn. 534, 535, 84 A. 88; Carrano v. Shoor, 118 Conn. 86, 
100, 171 A. 17. In the briefs of counsel it is pointed out that the bank 
had the right at any time to refuse to deal further with the plaintiff, 
and the fact that it continued his account is claimed to be a sufficient 
consideration for the waiver he signed. Had the bank, when he ex- 
pressed his desire to stop the check, stated to him that, unless he agreed 
to the stipulations, it would close out his account, we would have a 
very different situation; but there is no allegation that it did so. So 
far as appears he was not induced to sign the stipulation by any 
statements it made, and the mere fact that the relationship between 
him and it continued would be no consideration for his waiver. Papallo 
v. Meriden Savings Bank, 128 Conn. 563, 565, 24 A. 2d 472; Linvitz 
v. Galeckis, 110 Conn. 174, 177, 147 A. 592. “Consideration must 
actually be bargained for as the exchange for the promise.” Restate- 
ment, 1 Contracts, p. 81; see 1 Page, Contracts, 2d Ed., § 522. The 
stipulations contained no promise by the bank for the benefit of the 
plaintiff; nor would they result in any detriment to it. As stated in 
Speroff v. First Central Trust Co., 149 Ohio St. 415, 420, 79 N. E. 2d 
119, 1 A. L. R. 2d 1150, the plaintiff thereby received no benefit but 
suffered a detriment and the defendant suffered no detriment but re- 
ceived a benefit. There was no consideration for the release of the 
right of the plaintiff to recover damages if the defendant unjustifiably 


failed to obey the request, and the stipulations in it were ineffective 
to bar that right. 


; It is not necessary to consider whether, if supported by a considera- 
tion, the stipulations would be unenforceable as against public policy. 


The sole interrogatory in the reservation is couched in general 
terms and is not confined to the issue presented in this particular case. 
It is a sufficient answer to it to state that the stipulations in the request 
to stop payment involved in this case are without consideration and are 
ineffective to bar a right of the plaintiff to recover damages for the 
failure of the defendant to honor the request. 
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Costs will be taxed in this court as though the plaintiff had pre- 
vailed upon an appeal. 


Buying and Selling “‘Bondified Post-card Checks 
and Money Orders’”’ 


The business of buying and selling bondified post-card 
checks and bondified money orders is coupled with a public 
interest and a proper subject for future statutory regulation. 

In the instant case Currency Services is incorporated under 
the general business and manufacturing statutes of Missouri. 
It purchases copyrighted forms for checks, money orders and 
other supplies from a Minnesota corporation. The check 
forms are printed on the reverse side of a postal card. The 
so-called money orders are in legal effect nothing more than 
checks. These forms are furnished to agents of Currency 
Services and sold for the amount of the check plus a small fee, 
depending on the amount of the check. They are usually 
issued for sums ranging from $1.00 to $100.00 and sold to 
persons having no bank accounts. When sold the agent fills 
in the amount and signs his name as agent under the printed 
signature of Currency Services, Inc. This business was held 
to be coupled with a public interest and a proper subject for 
statutory regulation. 

This was decided by the Supreme Court of Missouri in the 
case of State v. Currency Services, Inc., 218 S. W. Rep. (2d) 
600. The following is the complete opinion of the court: 


The Attorney General, as relator, filed an information in this court 
alleging that the respondents have been and are illegally engaged in 
certain business practices, permissible by law only to incorporated 
banks; praying that the charter of the corporate respondent be for- 
feited, that all the respondents be ousted and restrained from exercising 
the franchises and privileges of banks and that a fine be assessed against 
each of the respondents. 

After we had caused our writ to issue and respondents had made 
return thereto, we appointed Honorable J. Marvin Krause, of the St. 
Louis Bar, as Special Commissioner to hold hearings and report as to 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §122. 
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the facts and law of the case. His report was duly filed in which he 
found for relator upon all issues except as to a conspiracy. 

There is no dispute as to the facts found by the Special Commis- 
sioner which, so far as relevant, are as follows: 

Respondent Currency Services is incorporated under the general 
business and manufacturing statutes of this state, Laws of Mo. 1943, 
p. 410, Mo. R. S. A. § 4997.1 et seq., a portion of its articles purport- 
ing to authorize it “to buy and sell ‘bondified’ post-card checks and 
‘bondified’ money-orders and other business and financial forms; to 
give aid and assistance in the transfer of monies, deposits; . . . to dis- 
tribute money-orders, checks, .. .” It purchases copyrighted forms 
for checks, money orders and other supplies from a Minnesota corpora- 
tion. The check forms are printed on the reverse side of a postal card. 
The so-called money orders are in legal effect nothing more than checks. 
These forms are furnished to agents of Currency Services and sold for 
the amount of the check plus a small fee, depending on the amount of 
the check. They are usually issued for sums ranging from $1.00 to 
$100.00 and sold to persons having no bank accounts. When sold the 
agent fills in the amount and signs his name as agent under the printed 
signature of Currency Services, Inc. At stated times the agents remit 
to Currency Services the face amount of all checks sold plus 60% of 
the amount of fees collected. The checks are drawn on an account 
maintained by Currency Services in the Industrial Bank & Trust Com- 
pany, a duly licensed bank incorporated under the laws of Missouri. 
No checks except those sold as aforesaid are drawn on this account. 
Currency Services is under contract with the bank to maintain a bal- 
ance in this account of not less than $10,000.00 and furnishes a bond 
to the bank to provide against overdrafts. 

Currency Services has about 170 agents for the sale of checks, 
mostly in St. Louis and suburban territory. The other respondents, 
Rick and Hughes, doing business as partners under the name of Service 


Exchange Co., are such agents. 


Our Special Commissioner did not find respondent guilty of any 
fraud, indicated that they are operating their business in good faith 
with rigid restrictions upon themselves and agencies, but held that they 
are engaged in the business of banking. However, the report says: 
“Eliminating bookkeeping and other normal business methods, the sale 
and issuance of the checks and money orders, and on occasion the re- 
turn of the purchaser’s money, are the only acts that might be con- 
sidered banking practice.” 


By its return to our writ and its exceptions to the report of the 
Special Commissioner, Currency Services contends that its operations 
do not constitute banking business as contemplated by our statutes ; 
and that Section 7890, upon which relator’s information is founded, 
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violates certain specified provisions of the State and Federal Constitu- 
tions. All references to statutes, unless otherwise stated, are to Revised 
Statutes of Missouri 1939, and Mo. R. S. A. 

The other respondents raise the same points and also contend that, 
as agents, they are not liable even though it be held that the business of 
Currency Services constitutes banking. 

The charter of Currency Services purports to authorize it to do 
the precise business which it is doing; but, although the charter has 
been approved by the proper state authorities, it may be forfeited if 
it conflicts with a valid statute. That brings us to the problem of 
whether the corporate charter conflicts with Section 7890, mainly re- 
lied upon by the Attorney General; and, if so, whether that section 
is a valid enactment. That section reads as follows: 

“No corporation, domestic or foreign, other than a corporation 
formed under or subject to the banking laws of this state or of the 
United States, except as permitted by such laws, shall by any implica- 
tion or construction be deemed to possess the power of carrying on the 
business of discounting bills, notes or other evidences of debt, of re- 
ceiving deposits, of buying and selling bills of exchange, or of issuing 
bills, notes or other evidences of debt for circulation as money, or of 
engaging in any other form of banking; nor shall any such corpora- 
tion, except an express company having contracts with railroad com- 
panies for the operation of an express service upon the lines of such 
railroad companies, or a transatlantic steamship company, or a tele- 
graph or telephone company, possess the power of receiving money for 
transmission or of transmitting the same, by draft, traveler’s check, 
money order or otherwise.” 

We have been furnished with a number of citations relative to what 
constitutes a “bank” and “banking business.” 9 Corpus Juris Secun- 
dum, Banks and Banking, § 3, says: “The principal attributes of a 
bank are the right to issue negotiable notes, to discount notes, and to 
receive deposits.” An old New York case, People v. Bartow, 6 Cow. 
290, held that “to keep an office of deposit, for the purpose of discount- 
ing notes is a specific violation of the statute.” Michie on Banks and 
Banking, Vol. I, page 10, “The business of banking, as defined by law 
and custom, consists in... receiving deposits payable on demand;... 
buying and selling bills of exchange. Our statute, Section 7998, while 
not purporting to give an all-inclusive definition of the term “bank,” 
says it “shall include any person, firm, association or corporation 
soliciting, receiving or accepting money, or its equivalent, on deposit as 
a business, whether such deposit is made subject to check, or is evi- 
denced by a certificate of deposit, a pass book, a note, a receipt, or 
other writing.” Respondents do not receive or accept money on 
deposit. See White v. Greenlee, 330 Mo. 185, 49 S. W. 2d 1382, loc. 
cit. 184; Gimbel Bros. v. White, 256 App. Div. 439, 10 N. Y. S. 2d 
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666 ; Meserole Securities Co. v. Cosmon, 253 N. Y. 180, 170 N. E. 519; 
Chase & Baker Co. v. Nat’l Trust & Credit Co., D. C., 215 F. 633. 
None of the citations listed in this paragraph mention practices in- 
dulged in by Currency Services, unless it be “the buying and selling of 
bills of exchange.” 

In Wells Fargo & Co. v. Northern Pac. Ry. Co., 1884, 23 F. 469, 
470, the United States Circuit Court held that the plaintiff was not 
engaged in the banking business although its stautory charter, among 
other things, authorized it to “draw, accept, endorse, guaranty, buy, 
sell and negotiate drafts and bills of exchange.” It should be noted 
that the sale of checks by Currency Services is similar to and comes 
into direct competition with a part of the business of express compa- 
nies. Our Special Commissioner so found. 

The Attorney General’s brief vigorously argues that respondents 
violate that part of Section 7890 relating to “buying and selling bills 
of exchange.” Our Special Commissioner based his finding entirely 
upon that clause of the statute by stating in his report that “the sale 
and issuance of the checks and money orders, and on occasions the re- 
turn of the purchaser’s money, are the only acts that might be con- 
sidered banking practices.” 


For some purposes a check is a bill of exchange and so defined by 
our statute, Section 3200, relating to negotiable instruments, but in 
banking parlance there are important differences between a check and 
a bill of exchange. Hays v. Lathrop Bank, 75 Mo. App. 211, loc. cit. 
213. That case was decided before the enactment of the negotiable 
instruments act, but practically the same distinctions between checks 
and bills of exchange are recognized in Article III of that Act, Section 
3200 to Section 3208, inclusive. We do not believe that Section 7890, 
where it speaks of buying and selling bills of exchange, has any refer- 
ence to ordinary checks. The purpose of the statute is to vest in duly 
incorporated banks the exclusive power to carry on a banking business. 
While banks cash checks and sell drafts we do not speak of them as 
buyers or sellers of checks. The first part of Section 7890 speaks of 
the business of buying and selling “bills of exchange”; the last part 
speaks of the transmission of money “by draft, traveler’s check, money 
order”; clearly recognizing a distinction between bills of exchange and 
drafts, checks and money orders. But even if the reference to bills of 
exchange in the first part of the section could be construed to mean 
checks, it still would not clearly cover the business carried on by re- 
spondents. The statute speaks of buying and selling bills of exchange. 
Respondents do not buy checks; they sell the personal checks of Cur- 
rency Services drawn on a duly licensed bank. 

The last part of Section 7890, which purports to confine to banks 
and certain favored corporations the business of transporting money 
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by check, etc., does, if valid, prohibit respondents from carrying on 
their business. This part of the section is attacked by respondents as 
being in violation of certain sections of the State Constitution, Mo. 
R. S. A., to wit, Article III, Section 23, “No bill shall contain more 
than one subject which shall be clearly expressed in its title,” and 
Article III, Section 40, subsection 28. ‘The General Assembly shall 
not pass any local or special law; .. . granting to any corporation, 
association or individual any special or exclusive right, privilege or 
immunity .. .” 

Section 7890 was enacted in 1915, Laws of 1915, p. 102, the title 
being “An Act to repeal [certain acts of 1909, 1911 and 1913] relat- 
ing... to ‘state banking department’, ‘banks of deposit and discount,’ 
and ‘trust companies,’ . . . and to enact in lieu . . . thereof new articles 
entitled respectively ‘state banking department,’ ‘banks’ and ‘trust 
companies’.” 

The purpose of the constitutional provision is to require the true 
nature of proposed legislation to be stated in the title so that members 
of the general assembly will not be misled. 50 Am. Jur. 145. The title 
to the 1915 Act relates solely to banks and trust companies and gives 
no intimation that a limited group of corporations, other than banks, 
would be granted special privileges from which all other similar corpo- 
rations would be excluded. Nor was that subject mentioned in any of 
the laws repealed by the 1915 Act. We hold that the title is insufficient 
to cover the extraneous matter injected into the latter part of Section 
7890 relating to the transmission of money by check, etc. Ex parte 
Hunn, 357 Mo. 257, 207 S. W. 2d 468; State v. Smith, 353 Mo. 807, 
808, 184 S. W. 2d 593; Hunt v. Armour, 345 Mo. 677, 136 S. W. 2d 
312; Fidelity Adj. Co. v. Cook, 339 Mo. 45, 95 S. W. 2d 1162. 

The latter part of Section 7890 is subject to another constitutional 
defect in that it attempts to grant special rights and privileges to the 
special group of corporations therein named. 


We concede that the general assembly may pass laws applicable to 
a particular class, but such a law must bear equally upon all persons 
coming naturally within the class. Ex parte French, 315 Mo. 75, 285 
S. W. 518, 47 A. L. R. 688; State v. Baskowitz, 250 Mo. 82, 156 S. W. 
945, Ann. Cas. 1915A, 477; State v. Kimmel, 256 Mo. 611, 165 S. W. 
1067. Section 7890 purports to grant exclusive privilege for the 
transmission of money by check “or otherwise” to corporations, other 
than banks, as follows: express companies having contracts with rail- 
road companies; trans-atlantic steamship companies, or telegraph or 
telephone companies. It excludes all other companies falling naturally 
within the class, such as steamship or airplane companies operating in 
interstate or intrastate trade or across oceans other than the Atlantic; 
also bus and truck companies and companies operating armed and 





THE BANKING LAW JOURNAL 391 


armored cars for the transmission of payrolls, etc. The classification 
is not based upon the licensing, inspection, regulation, financial re- 
sponsibility or business methods of the companies favored and is arbi- 
trary and unreasonable. 


The case of Wedesweiler v. Brundage, 297 Ill. 228, 180 N. E. 520, 
522, is squarely in point and sustains our conclusion that the first part 
of Section '7890 does not cover the business transacted by respondents 
and that the last part of the section is unconstitutional because not 
embraced within the title and for unreasonable and arbitrary classifica- 
tion. The Illinois legislature passed an Act entitled “An Act to revise 
the law with relation to -banks and banking.” Smith-Hurd Stats. c. 
1644, § 1 et seq. The first section provided for the incorporation of 
banks. Another section provided that no other persons, firms, etc., 
shall engage in the business of banking “or shall transact the business 
of transmitting money to foreign countries or buying or selling foreign 
money or receiving money on deposit to be transmitted to foreign 
countries provided that express, steamship and telegraph companies 
may continue their business of transmitting money and receiving money 
to be transmitted.” A bill was filed by more than fifty complainants, 
engaged in the business of transmitting money to foreign countries 
and of buying and selling foreign money, to enjoin the enforcement of 
the law. The opinion says: “The inquiry here is, not whether the busi- 
ness of the appellees in question may be regulated by statute, but is 
whether it can be regulated by a statute which by its title purports to 
regulate banking only. . . . We think the language employed should be 
used in its common, ordinary sense, and when this is done, the banking 
powers referred to mean such as are ordinarily conferred upon and 
used by the various banks doing business in the country. The ordinary 
and usual powers exercised by banks are to discount notes and receive 
deposits. They may, and often do, possess other powers, but these are 
the ordinary and usual powers conferred upon and exercised by banks 
and bankers.” The opinion says that banks do many other things “not 
because they are banking functions or are strictly incidental to the 
banking business, but because they can do them advantageously in con- 
nection with the banking business. . . . The appellees receive no deposits, 
pay no checks, make no loans, discount no notes or bills of exchange, 
buy or sell no bonds, do none of the things which are distinctively 
characteristic of a bank. No one would suspect that a bill which pur- 
ported to revise the law in relation to banks and banking would abolish 
their business any more than it would abolish bond brokerage or pri- 
vate mortgage loans.” Then the opinion goes on: “The proviso which 
exempts express, steamship, and telegraph companies from the pro- 
hibition against natural persons, firms, or partnerships transmitting 
money to foreign countries also offends against section 22 of article 4 
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of the Constitution by granting to such companies a special privilege 
from which all other natural persons are excluded. The privilege of 
engaging in any lawful business is the right of every individual, of 
which no one can be deprived except by a general law acting equally on 
all individuals in the same situation. It is subject to the police power, 
and must be exercised in accordance with the requirements of statutes 
passed in the exercise of that power for the protection of the public. 
No person or class of persons can be excluded from that privilege 
while others are permitted to enjoy it, unless some reason exists for the 
distinction having a just relation to the object to be accomplished. 
No reasonable distinction exists for this proviso. It declares, in effect, 
that incorporated banks, and express, steamship, and telegraph com- 
panies, whether incorporated or not, may engage in the business of 
transmitting money to foreign countries, but no other natural person, 
firm, or partnership may. So far as incorporated banks are concerned, 
the reason for the distinction is apparent. As between natural persons 
and partnerships on the one hand, and express, steamship, and tele- 
graph companies on the other, the distinction is not based upon any 
just reason. It has no reference to character, solvency, financial re- 
sponsibility, security, business, or monetary facilities, incorporation, 
method of doing business, public inspection, supervision, or report, or 
any other thing having any relation to the protection of the public from 
loss by reason of the dishonesty, incompetence, ignorance, or irrespon- 
sibility of persons engaging in that business. Under this legislation, if 
two or more men desire to engage as partners in the business of trans- 
mitting money to foreign countries they cannot do so, but if they want 
to associate themselves as partners in an express, steamship, or tele- 
graph company they may do so, and may then engage in the business 
of transmitting money to foreign countries. What protection this 
would be to the public is not apparent. Classification based upon a 
reasonable difference does not violate the constitutional provision, but 
a merely arbitrary distinction cannot be sustained.” 

The Attorney General cites a later opinion by the Supreme Court 
of Illinois. McDougall v. Lueder, 389 Ill. 141, 58 N. E. 2d 899. That 
case involved a different statute and, whether or not it is correctly 
ruled, we do not regard it as in any way modifying the court’s pre- 
vious opinion in the Wedesweiler case; in fact, the court expressly ap- 
proves and reaffirms its former opinion. We have studied the many 
other cases cited by the Attorney General, but deem it unnecessary to 
review them in detail. We agree that private banking has been abol- 
ished in this state; also that the business conducted by the respond- 
ents, as shown by the evidence in the instant case, is coupled with a 
public interest and a proper subject for future statutory regulation. 
We do not agree that their business has been validly prohibited by 
Section 7890. 
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We hold that, properly interpreted, the first part of Section 7890, 
while valid, does not embrace the business of the respondents; that the 
evidence does not show that respondents are doing any of the things 
prohibited by that part of the section. We further hold that the latter 
part of the section which reads “nor shall any such corporation, ex- 
cept an express company having contracts with railroad companies 
for the operation of an express service upon the lines of such railroad 
companies, or a transatlantic steamship company, or a telegraph or 
telephone company, possess the power of receiving money for trans- 
mission or of transmitting the same, by draft, traveler’s check, money 
order or otherwise,” is unconstitutional and void because not em- 
braced in the title of the 1915 Act, and for unreasonable and arbitrary 
classification. 


Accordingly our writ, heretofore issued herein, is hereby quashed. 


——————————EEEs 


Payment of Check 40 Years after Certification 
By Bank 


The certification of a check constitutes an acceptance by 
the bank, and its effect, like that of the acceptance of a bill 
of exchange, is to impose a primary liability on the acceptor 
to pay the amount of the check on demand to the payee or 
holder. Whether certification is procured by the drawer or 
the payee, delivery of the check is essential to the transfer to 
another of the drawer’s claim against the bank. 

In this case corporation drew a check for $6,600 in 1905 
against its commercial account. ‘The bank records disclose 
that the check was certified. The name of the payee is not 
known, and it is not known at whose request the bank certified 
the check. The check has never been presented for payment 
and its whereabouts is unknown. The $6,600, which was ear- 
marked by the bank upon the certification of the check, re- 
mained unclaimed until the commencement of this action by 
plaintiff, the successor in interest to all the assets of the cor- 
poration. It was held that plaintiff was entitled to the fund. 
Since the check was never presented for payment, it is more 
probable than not that it was never delivered. The state was 
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not entitled to the fund as abandoned property under the Aban- 
doned Property Act. When a claimant appears and makes 
a reasonable showing of a legitimate claim, a declaration of 
abandonment would run counter to the purpose of the act. This 
was decided by the Supreme Court of California, 203 Pac. 
Rep. (2d) 752, in the case of Umbsen v. Crocker First National 
Bank of San Francisco. The opinion of the court is as follows: 


In November 1905, G. H. Umbsen & Co., a corporation engaged in 
the real estate business, drew a check for $6,600 against its commercial 
account in the Crocker First National Bank of San Francisco. The 
bank records disclose that the check was certified on November 8, 
1905. The name of the payee is not known, and it is not known at 
whose behest the bank certified the check. The check has never been 
presented for payment and its whereabouts is unknown. The $6,600 
(hereinafter referred to as the fund), which was earmarked by the 
bank upon the certification of the check, remained unclaimed until the 
commencement of this action by plaintiff, the successor in interest to 
all the assets of G. H. Umbsen & Co. 

On February 27, 1946 the bank, following the provisions of the 
Abandoned Property Act, Code Civ. Proc. § 1274.1 et seq., reported 
the unclaimed fund to the State Controller, who published notice 
thereof as provided by the Act. Before the time specified by the Act 
for the delivery of the unclaimed fund to the State Treasurer, plaintiff 
commenced this action against the bank, claiming to be the rightful 
owner of the fund. Plaintiff stipulated that she would furnish an ade- 
quate surety bond to protect the bank against any contingent liability 
in the event judgment was entered in her favor. The State of Cali- 
’ fornia intervened, contending that the fund was abandoned property, 
that plaintiff was not its owner, and that the bank was therefore re- 
quired to deliver the fund to the State Treasurer. Pending final judg- 
ment the bank has withheld payment to the State Treasurer. The trial 
court entered judgment against plaintiff and ordered the bank to de- 
liver the $6,600 to the State Treasurer. Plaintiff appeals. 

Under the provisions of the Abandoned Property Act there is a pre- 
sumption that a bank deposit unclaimed for more than twenty years 
has been abandoned, Code Civ. Proc. § 1274.8, and the holder thereof 
is required to report it to the State Controller and subsequently de- 
liver it to the State Treasurer. Code Civ Proc. § 1274.6. It is then 
held by the State Treasurer subject to recovery by the rightful owner. 

A claimant may establish that he is the rightful owner of abandoned 
property either before or after its delivery to the State Treasurer, 
Code Civ. Proc. §§ 1274.6, 1274.10, and may assert his claim within 
five years from the time judgment has been obtained in an escheat pro- 
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ceeding commenced by the attorney-general, provided he is not-a party 
to such proceeding. Code Civ. Proc. §§ 1274.9, 1268. If the claim of 
the owner is not established within the time prescribed, his rights are 
forever barred. Under the Act, therefore, plaintiff as a claimant of 
presumptively abandoned property has the burden of showing that she 
is the owner of the fund. 

The certification of a check constitutes an acceptance by the bank, 
Civ. Code, § 8265c, and its effect, like that of the acceptance of a bill 
of exchange, is to impose a primary liability on the acceptor to pay 
the amount of the check on demand to the payee or holder. Civ. Code, 
§3148; Wells Fargo Bank & Union Trust Co. v. Bank of Italy, 214 
Cal. 156, 159, 160, 4 P. 2d 781; Conner v. Bank of Bakersfield, 174 
Cal. 400, 402, 163 P. 358; see Britton, Bills and Notes, 832; Beutel’s 
Brannan, Negotiable Instruments Law, 7th Ed., 13805. It transfers 
the drawer’s claim against the bank to the payee or holder of the check. 
The transfer occurs at the time of certification, if the check is certified 
at the instance of the payee to whom the check has been delivered. If 
certification is procured at the instance of the drawer, however, the 
transfer does not occur until the check :is delivered to the payee, Bueh- 
ler v. Galt, 35 Ill. App. 225, 227; Anglo-South American Bank v. Na- 
tional City Bank, 161 App. Div. 268, 274, 146 N. Y. S. 457; In re 
Williamson’s Will, 264 App. Div. 615, 616, 35 N. Y. S. 2d 1016, 1018; 
Ogden, Negotiable Instruments, 5th Ed., 524; see section 3097, Civil 
Code, so that at any time before delivery the drawer may have the 
check cancelled and his account recredited with the amount of the 
check. Thus, whether certification is procured by the drawer or the 
payee, delivery of the check is essential to the transfer to another of 
the drawer’s claim against the bank. Plaintiff is entitled to recover, 
therefore, if the certified check was not delivered by G. H. Umbsen & Co. 


Since there is no evidence of delivery or non-delivery, this case must 
be decided on the basis of inferences that may be drawn from the evi- 
dence. The only evidence in this case is that G. H. Umbsen & Co. had 
a commercial account with the bank, that ‘it drew a check against that 
account which was certified by the bank, that the check was never 
presented for payment, and that its whereabouts is unknown. There is 
no evidence that G. H. Umbsen & Co.’s claim against the bank was ever 
transferred to anyone. Checks that are delivered are customarily pre- 
sented for payment. Since the check in this case was never presented 
for payment, it is more probable than not that it was never delivered. 

The state contends that according to section 3097 of the Civil Code 
there is a presumption that the certified check was delivered. That 
section provides : “And where the instrument is no longer in the posses- 
sion of a party whose signature appears thereon, a valid and inten- 
tional delivery by him is presumed until the contrary is proved.” This 
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provision, however, applies only in favor of a party who has possession 
of an instrument at the time of the trial. Hockett v. Pacific States 
Auxiliary Corporation, 218 Cal. 382, 383, 23 P. 2d 512; Molloy v. 
Pierson, 37 Cal. App. 486, 488, 174 P. 98; Shain v. Sullivan, 106 Cal. 
208, 210, 39 P. 606; Pastene v. Pardini, 135 Cal. 431, 433, 67 P. 681; 
Linder Hardware Co. v. Pacific Sugar Corp., 17 Cal. App. 81, 92, 118 
P. 785, 789; see Brannan, supra, 391, 392. No such situation is pre- 
sented herein, for no one has produced the instrument. 

We conclude, therefore, that plaintiff, the successor to the last 
known owner of the claim, has established her right to the fund. This 
conclusion is consistent with the purpose of the Abandoned Property 
Act. That Act is not like a statute that requires the forfeiture of 
property for some wrongful conduct. It prescribes the transfer of 
ownership to the state only of property held by a person with no claim 
of title when the true owner cannot be discovered despite the most 
careful inquiry. Ordinarily a proceeding would be brought and the 
property in due course declared abandoned if no legitimate claimant 
appeared. See Taylor v. Western States Land & Mortgage Co. 77 
Cal. App. 2d 869, 874, 176 P. 2d 975. When a claimant does appear 
and makes a reasonable showing of a legitimate claim, a declaration of 
abandonment would run counter to the purpose of the Act. 

The judgment is reversed. 
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BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Check Not “Falsely Made” or “Forged” Within 
Prohibition of National Stolen Property Act 





Wright v. United States, United States Court of Appeals, Ninth Circuit, 


172 Fed. Rep. (2d) 310 





The word “forgery” is commonly defined as the false making or 
materially altering, with intent to defraud, of any writing, which, if 
genuine, might apparently be of legal efficacy or the foundation of 
a legal liability. According to the foregoing definition, false making 
is an essential element of forgery, where material alteration is not 
involved. As the term implies, “false making” has reference to the 
manner in which the writing is made or executed rather than to its 
substance or effect. A falsely made instrument is one that is fic- 
titious, not genuine, or in some material particular something other 
than it purports to be and without regard to the truth or falsity of 
the facts stated therein. 

In this case defendant drew the checks on an existent bank and 
signed them in his own true name. There was nothing fictitious 
about them. They were exactly what they purported to be, namely 
written requests by defendant to the drawee bank to pay a specified 
sum of money to a third person or to his order. It may well be said 
that, by implication, they falsely represented that defendant had 
sufficient funds in the drawee bank to pay them upon their presenta- 
tion, and the facts will support an assumption that he intended to 
use them to defraud, but that does not justify classifying the checks 
as “falsely made” or “forged” within the meaning of the National 
Stolen Property Act. 


Appeal from the United States District Court for the District of 


Arizona; David W. Ling, Judge. 


Thomas Joel Wright was convicted of transporting forged securities 


in interstate commerce in violation of the National Stolen Property Act, 
and he appeals. Judgment reversed. 
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Jos. F. Walton, of Phoenix, Ariz., for appellant. 

Frank E. Flynn, U.S. Atty., and E. R. Thurman, Asst. U. S. ‘Atty., 
both of Phoenix, Ariz., for appellee. 

Before MATHEWS and STEPHENS, Circuit Judges, and DRIVER, 
District Judge. 


DRIVER, D. J.—The appellant was convicted of transporting forged 
securities in interstate commerce in violation of the National Stolen 
Property Act, as amended, 18 U.S. C. A. § 415.1 Each of the four counts 
of the indictment recites that the security transported was a certain 
bank check, drawn by the appellant on a bank in which he did not have 
funds or credit. The counts differ from each other only as to the dates 
and amounts of the checks and the names of the payees. Appellant 
waived trial by jury and the case was submitted to the Court on an 
agreed statement of facts. From a —— of conviction on all of the 
counts, this appeal was taken. 

The stipulated facts with reference to count 1, which will serve as 
a typical example, briefly summarized, are as follows: On January 8, 
1947, at Phoenix, Arizona, appellant drew a check on a bank in Salt 
Lake City, Utah, payable in blank, and cashed it in person at an estab- 
lishment in Phoenix. He knew that he did not have sufficient funds in 
or credit with the Salt Lake City bank to meet the check upon its pres- 
entation. The check bore the true signature of appellant. In due course 
of clearance and collection, it was deposited in a Phoenix bank, which 
placed it in the United States mail for transportation to the drawee 
bank in Salt Lake City. 

In so far as it need be considered here, the statute on which the con- 
viction rests provides: “. . . whoever with unlawful or fraudulent intent 
shall transport or cause to be transported in interstate or foreign com- 
merce any falsely made, forged, altered, or counterfeited securities, know- 
ing the same to have been falsely made, forged, altered, or counter- 
feited . . . shall be punished. . .” 

Appellant’s sole contention is that the checks drawn by him, as 
related in the stipulation of facts, were not falsely made or forged within 
the meaning of the statute? 

There is no definition of either of the terms, “falsely made” or 





* Now Sec. 2814 of new 18 U.S. C. A., effective September 1, 1948. 


* It is not claimed that the checks were altered or counterfeited. The term “securities” is 
defined to include checks in the National Stolen Property Act, 18 U. S. C. A. § 414(b) 
(old) [new $2811}. Appellant does not question that he caused the checks to be trans- 
ported in interstate commerce. See United States v. Sheridan, 329 U. S. 379, 67 S. Ct. 332, 
91 L. Ed. 859. 
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“forged,” in the National Stolen Property Act. They are to be found 
in many other Federal, forgery statutes where, likewise, they are not 
' specifically defined? It seems a reasonable assumption that Congress 
intended them to have their common, ordinary meaning in all such 
statutes including the one now under consideration. The word “forgery” 
is commonly defined as the false making or materially altering, with 
intent to defraud, of any writing, which, if genuine, might apparently 
be of legal efficacy or the foundation of a legal liability. 37 C. J. S., 
Forgery, § 1; 23 Am. Jur., Forgery, Sec. 2; Milton v. United States, 71 
App. D. C. 394, 110 F. 2d 556, 560; Lincoln Building & Loan Ass’n v. 
Cohen, 292 Ky. 234, 165 S. W. 2d 957, 960. 

According to the foregoing definition, false making is an essential 
element of forgery, where, as in the present case, material alteration is 
not involved. As the term implies, “false making” has reference to the 
manner in which the writing is made or executed rather than to its sub- 
stance or effect. A falsely made instrument is one that is fictitious, not 
genuine, or in some material particular something other than it purports 
to be and without regard to the truth or falsity of the facts stated there- 
in. By the decisive weight of authority, the genuine making of a writ- 
ing, which contains false or misleading statements is not false making or 
forgery. 37 C. J.S., Forgery, § 5; 23 Am. Jur., Forgery, Sec. 7; United 
States v. Moore, D. C., 60 F. 738; United States v. Glasener, D. C., 81 
F. 566; United States v. Smith, D. C., 262 F. 191; Goucher v. State, 113 
Neb. 352, 204 N. W. 967, 41 A. L. R. 227. 

Moreover, it has generally been held that the genuine making of a 
writing for the purpose of defrauding another is not forgery. State v. 
Adcox, 171 Ark. 510, 286 S. W. 880; Binganan v. State, 180 Ark. 266, 
21 S. W. 2d 156; Annotation, 41 A. L. R. 229, 231. In each of the two 
cited cases, the Supreme Court of Arkansas held that the drawing of a 
bank check in the true name of the drawer, or in the name by which he 
was commonly known, with intent to defraud, did not constitute forgery. 

Here, appellant drew the checks on an existent bank and signed them 
in his own true name. There was nothing fictitious about them. They 
were exactly what they purported to be, namely, written requests by 
appellant to the drawee bank to pay a specified sum of money to a third 
person or to his order. It may well be said that, by implication, they 
falsely represented that appellant had sufficient funds in the drawee 
bank to pay them upon their presentation, and the facts will support an 
assumption that he intended to use them to defraud, but that does not 





0, 388 U. S. C. A. § 648, forgery of adjusted service certifi- 


* For example, see 44 Stat. 83 

49 C. A. § 121, forgery of bills of lading for interstate shipments; 
§ 
Cc 


cates; 39 Stat. 544, 49 U S. 
35 Stat. 1118 18 U.S. A. 
Ss. 


5 C. 272 (old) [new § 482] forgery of bills and notes of forei 
banks; 40 Stat. 227, 22 U. i. 


. A. § 222 [new 18 U.S.C. A. § 1543], forgery of passports. 
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justify classifying the checks as “falsely made” or “forged” within the 
meaning of the National Stolen Property Act. 

Appellee argues that the checks drawn by appellant were both falsely 
made and forged, but the cases cited do not support that conclusion. 
They may logically be divided into two categories. The first consists of 
cases in which an accused was charged, under an applicable penal stat- 
ute, with the making, uttering, or using of a false writing with intent to 
defraud. William v. Territory, 13 Ariz. 27, 108 P. 243; Hart v. Squier, 9 
Cir., 159 F. 2d 639, 640. The former was a prosecution for violation of 
an Arizona statute, Pen. Code 1901, § 489, which penalized the obtain- 
ing of money or property by means of “any false or bogus check” with 
intent to defraud. In the Squier case, this Court had under considera- 
tion an indictment, which charged the uttering and publishing as true 
of a false writing, a prescription for narcotic drugs, in violation of 18 
U. S.C. A. § 72 (old) [new § 494]. The prescription was alleged to 
be false in that the name and address of the patient to whom it was 
purportedly issued were fictitious. It appears in the opinion that the 
governing statute included within its penal coverage “whoever shall 
falsely make, alter, forge, or counterfeit . . . or shall utter or publish as 
true... any such false, forged .. . other writing, for the purpose of de- 
frauding the United States, knowing the same to be false, forged . . .” 
This Court held that the indictment adequately alleged the uttering of a 
false writing within the meaning of the Statute. The opinion states, 
159 F. 2d at page 640, “We need not decide whether this is forgery or 
not ...” Both cases are distinguishable since the statute here penalizes 
the transportation in interstate commerce of a falsely made or forged 
writing, but does not cover such use of a false writing.* 

The second class of cases, cited by appellee, consists of those in which 
Courts have held that the making of a writing in the name of a ficti- 
tious person or under an assumed name, with intent to defraud, is 
forgery. State v. Wheeler, 20 Or. 192, 25 P. 394 (promissory note); 
Buckner v. Hudspeth, 10 Cir., 105 F. 2d 393 (bank check); Meldrum 
v. United States, 151 F. 177, Ann. Cas. 324 (affidavit). Clearly, they 
are not in point. Here appellant signed his own name to the checks. 

It is our conclusion that the facts do not show the commission of an 
offense against the United States for the reason that the checks, which 
appellant caused to be transported in interstate commerce, were not 
falsely made or forged. 


The judgment is reversed. 





“For discussions of the distinction between the false making of a writing and the making 
of a false writing, see United States v. Staats, 8 How. 41, 49 U. S. 40, 46, 47, 12 L. Ed. 
979; United States v. Davis, 231 U.S. 188, $4 S. Ct. 112, 58 L. Ed. 177; United States v. 
Smith, D. C., 262, F. 191, 193-195. 
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Death of Maker of Checks, Precluded Proof of 
Controversial Facts 





Pearce v. Hindman, Springfield Court of Appeals, Missouri, 217 S. W. 
Rep. (2d) 592 





Where plaintiff, in a suit on a check or note, pleads indorsement 
to him and ownership thereof for value in good faith, and the de- 
fendant denies such indorsement and ownership in his answer, plain- 
tiff must prove those alleged facts as part of his case. 

In this case plaintiff attempted to prove such indorsement and 
ownership. The trial court would not allow plaintiff to make any 
proof of controversial facts, which occurred before the death of the 
maker of said checks. 


Action by Clyde Pearce against Harry Hindman to recover the 
amount of two checks which had been executed by the defendant, and 
on which the drawee bank had refused payment on direction of the 
defendant. On the death of the defendant, the case was revived as 
against Clarence Hindman, administrator of the estate of Harry Hind- 
man, deceased. From an adverse judgment, the plaintiff appeals. 

Judgment affirmed. 

J. Grant Frye and Gerald B. Rowan, both of Cape Girardeau, for 


appellant. 
Stephen Barton, of Benton, for respondent. 


BLAIR, J.—Plaintiff below is appellant here, and the administrator 
of the estate of Harry Hindman, deceased is respondent. 

The petition against Harry Hindman was in two counts. In the 
first count plaintiff alleged that, on February 18, 1946, a check for $400 
was drawn by said Harry Hindman on the bank of Chaffee, payable to 
cash, and this check was delivered to him by one Lonie Waterman. It 
was therein alleged that plaintiff paid to said Lonie Waterman $400 for 
such check, and plaintiff became the holder thereof in due course. 

Said first count further alleged “that said check was duly endorsed 
on the back thereof by the said Lonie Waterman and by the plaintiff 
and was by plaintiff duly presented for payment through regular bank- 
ing channels and that the drawee bank, at the direction of defendant, 
refused to pay the same.” Plaintiff asked judgment in the first count 
against said Harry Hindman for $400. 

The second count of the petition was in all respects like the first 
count, except that the check was for $200 and plaintiff asked judgment 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §707. 





402 THE BANKING LAW JOURNAL 


against Harry Hindman for $200. The case was later revived as against 
the administrator of Harry Hindman, deceased. 

On September 22, 1947, Harry Hindman filed an answer. He denied 
indorsement and delivery of the checks. The case was tried by Judge 
McDowell and a jury. At the close of plaintiff’s case, the trial court 
sustained a motion for a judgment for defendant in both counts on plain- 
tiff’s evidence; and, in obedience thereto, the jury returned a verdict 
“under the law and the evidence” for defendant on both counts. 

The trial court entered judgment for defendant on such verdict. 
Plaintiff filed his motion for a new trial, and same was overruled. There- 
after, plaintiff appealed. 

The motion for new trial was based on three gounds; but the pro- 
priety of the action of the trial court can, we think, be determined by a 
consideration of the first count of such motion. 

In his motion for a new trial, filed with the trial court, plaintiff said: 


“1. That the Court erred in directing the jury to return a verdict 
for defendant.” 


When plaintiff tried to testify in the case, an objection was made by 
defendant because of the alleged disqualification of plaintiff as a witness 
to testify to controversial facts because of the death of the maker of 
the check, Harry Hindman, and that Lonie Waterman, the payee there- 
of, was also disqualified as a witness, because of the death of said Harry 
Hindman, and plaintiff and his witnesses could only testify to acts or 
contracts made since the appointment of respondent as administrator. 

This objection was sustained by the trial judge and his ruling there- 
on is really the only point in this case. Plaintiff (appellant) saved an 
exception to such ruling. Plaintiff later offered evidence tending to 
prove the signatures of plaintiff and Lonie Waterman on both checks. 
When plaintiff tried to prove the signature of Harry Hindman, de- 
ceased, the maker of said checks, the trial judge sustained defendant’s 
objection. 

When plaintiff sought to introduce the checks in evidence, defend- 
ant objected on the ground that there was no showing that plaintiff 
was the indorsee and the owner thereof for value. This objection was 
sustained by the trial judge. 

It was admitted in the case that Harry Hindman died on September 
20, 1946, and that Clarence Hindman, respondent here, was appointed 
administrator of his estate on September 28, 1946. 

The trial judge instructed the jury to return a verdict for respondent 
on both counts of the petition and the jury acted as directed. 

Both appellant and respondent have furnished us with briefs in this 
case; but the appeal was submitted to this Court without argument. 
The petition alleged that the checks were duly indorsed to plaintiff by 
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the named payee. Defendant having denied such indorsement and 
delivery in his answer, plaintiff must prove such making, indorsement 
and delivery to him. 

Respondent first cites Dunlap v. Kelly, 105 Mo. App. 1, 78 S. W. 664. 
On page 665 of 78 S. W., Judge Ellison, of the St. Louis Court of Ap- 
peals, said: “The plaintiff pleaded the indorsements and transfers of 
the note, and, having done so, though unnecessarily, she must prove 
the allegations.” 

Respondent also cited First National Bank of Cape Girardeau v. 
Johnson, Mo. App., 261 S. W. 705, 707. This case was also by the St. 
Louis Court of Appeals. There Davis C., with the concurrence of all 
the judges of that Court, said: “The petition alleged indorsement, de- 
livery to plaintiff for value, and ownership. These things the answer 
denied. This raised an issue as to the genuineness of the indorsement, 
delivery to plaintiff for value, and ownership.” 

In Nance v. Hayward et ux., 183 Mo. App. 217, 170 S. W. 429, also 
cited by respondent, Johnson, J. of the Kansas City Court of Appeals, 
reversed the trial court, because the trial court had not required plain- 
tiff in that case to prove the indorsement of a promissory note, when 
such indorsement had been denied by defendant in only a general denial. 
Judge Johnson there said: 

“The answer confessed the execution of the note (section 1985, R. S. 
1909 [Mo. R. S. A. 8 1116]; Smith [Middlings Purifier Co.] v. Rem- 
baugh, 21 Mo. App. 390; McGill v. Wallace, 22 Mo. App. [675], 683), 
but not its alleged indorsement by the payee to plaintiff, the holder, 
and the general denial was sufficient to put in issue plaintiff’s title and 
the genuineness of the pleaded indorsement (Worrell v. Roberts, 58 Mo. 
App. 197, and cases cited) .” 

In Lueckenhoff, Public Administrator, v. Wuelling, Mo. App., 112 
S. W. 2d 357, 363, also cited by respondent, Judge Shain, of the Kansas 
City Court of Appeals, more recently said: 

“In those cases where the ownership of the indorsee is denied, there 
is presented an issue of fact and the genuineness of the indorsement be- 
comes a matter of proof that the indorsee must meet. Metropolitan Dis- 
count Co. v. Indermuchle, 217 Mo. App. 326, 272 S. W. 1037.” 

We think it is well settled that where plaintiff, in a suit on a check 
or note, pleads indorsement to him and ownership thereof for value in 
good faith, and the defendant denies such indorsement and ownership 
in his answer, plaintiff must prove those alleged facts as part of his 
case. 

In this case plaintiff attempted to prove such indorsement and own- 
ership. The trial court would not allow plaintiff to make any proof of 
controversial facts, which occurred before the death of the maker of 
said checks. This, we regard as a crucial point in the case. 

In Mudd v. Farmers & Merchants’ Bank of Hunnewell, 175 Mo. App. 
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398, 162 S. W. 314, cited by plaintiff, defendant had not denied the ex- 
ecution and delivery of the check. 

Neither the statutes nor the cases cited by plaintiff bear upon the 
duty of plaintiff to show the execution and delivery of the checks, where 
such execution and delivery are denied in the answer. 

In Earle v. Woodruff, Mo. App. 274 S. W. 107, the opinion was by 
this Court. There was no question in that case about the execution 
and delivery of the note. The defense was on other grounds not here 
important. 

In Moore v. Dickerson, Mo. App., 137 S. W. 2d 495, cited by plain- 
tiff, the execution and delivery of the note were admitted. The burden 
of proving fraud was held to be on the maker of the note. 

In Fisher v. Bagnell, et al., 194 Mo. App. 581, 186 S. W. 1097, also 
cited by plaintiff, the execution and delivery of the check by deceased 
in his lifetime were admitted. 

In Di Franco v. Steinbaum, Mo. App., 177 S. W. 2d 697, cited by 
plaintiff, defendant was the maker of the check and was alive at the 
time the case was tried. He not only did not deny the execution and 
delivery of the check, but Judge McCullen said: “Defendant filed no 
written pleading in either the justice court or the circuit court.” 

Appellant cites the Negotiable Instruments Act, Sections 3016-3140, 
R. S. Mo. 1939, Mo. R. S. A. The language of Section 3040 provides 
that every instrument is deemed prima facie to have been issued for 
a valuable consideration. Prima facie could not apply where the execu- 
tion and indorsement of the instrument are denied in the answer. 

The trial court properly excluded as witnesses the plaintiff and other 
witnesses in ruling that, in view of the death of the maker, as admitted, 
it could not be shown that Harry Hindman, in his lifetime, executed 
the checks on which plaintiff Pearce has sued. 

Pearce was certainly an interested party, as he claimed to be the in- 
dorsee of the checks in suit. It was incompetent for him, or other 
witnesses, to testify to any act of Harry Hindman in his lifetime, or even 
before the administrator was appointed, on September 28, 1946. Section 
1887, R. S. 1939, Mo. R. S. A.; see also Section 1723, R. S. Mo. 1929, 
and Section 5410, R. S. Mo. 1919, and Section 6354, R. S. Mo. 1909. 
This section has been construed so often that it is scarcely necessary 
for us to do so again. This court, by Cox, P. J., in Davis v. Robb, Mo. 
App., 10 S. W. 2d 680, 682, said: 


“When an administrator is a party, the mouth of the adverse living 
party to the contract or cause of action on trial is closed as to all mat- 
ters that occurred prior to the probate of the will or the appointment 
of the administrator.” 


As late as July 12, 1948, Division Two of our Supreme Court in 
Allaben v. Shelbourne, 212 S. W. 2d 719, 726, said: 





on 
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“We find no error in the trial court’s ruling in applying the dead 
man’s statute, Sec. 1887, to the testimony of the respondent mother and 
sister, the latter being a party to the $3,000 deed of trust as trustee. 
Their testimony was such as the deceased Glenn might have contra- 
dicted. And they were interested.” 

Division One of the Supreme Court agreed with Judge Ellison. He 
cited Darnell v. Darnell et al., 174 S. W. 2d 812, 149 A. L. R. 1125; but 
the facts in that case, written by Judge Bradley, were entirely different, 
and the particular testimony was held to have been admissible in that 
case. 

There being no error in the record, the finding of the trial court is 
sustained. The judgment is affirmed. 

It is so ordered. 

VANDEVENTER, P. J., concurs. 

McDOWELL, J., not sitting. 


——————————E 


Statute Relieving Bank from Liability to Depositor 
For Payment of Forged Check 





Markowitz v. Lincoln National Bank & Trust Co. of Syracuse, Supreme 
Court, 85 N. Y. Supp. (2d) 821 





Statute provides that “no bank shall be liable to a depositor for 
the payment by it of a forged or raised check, unless within one year 
after the return to the depositor of the voucher of such payment, 
such depositor shall notify the bank that the check so paid was 
forged or raised.” It was held that this is not a statute of limita- 
tions but is a statute which promulgates a rule of substantive law 
rather than of limitation as to time within which an action shall be 
brought. 

This law does not limit the time within which a depositor may 
bring suit against a bank. It simply declares that unless a depositor, 
whose money has been paid out on a forged or raised check, shall 
within one year after the return to him of the voucher of each pay- 
ment “notify the bank that the check so paid was forged or raised,” 
the bank shall not be liable. The depositor still has the right to 
bring suit at any time within the period fixed by any general statute 
of limitations. 


Action by Albert Markowitz against Lincoln National Bank & Trust 
Company of Syracuse to recover damages for payment of forged checks 
out of plaintiff's bank account. On defendant’s motion for an order 
dismissing twelve of the causes of action alleged in complaint. 

Motion denied. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §572. 
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Harold A. Manheim, of Syracuse, for plaintiff. 
Bond, Schoeneck & King, of Syracuse, for defendant. 


MALPASS, J.—This is a motion by the defendant for an order dis- 
missing twelve of the causes of action alleged in plaintiffs complaint 
upon the ground that these causes of action “did not accrue within the 
time limited by law for the commencement of action thereon, etc.” The 
notice of motion indicates that the motion is made pursuant to Rule 107 
of the Rules of Civil Practice and it is assumed by the court that the 
motion is made under subdivision 6 of Rule 107. 

The action has been brought by the plaintiff, a depositor in defend- 
ant’s bank, to recover damages claimed to have been suffered by him by 
reason of the payment by the defendant, out of the bank account of 
the plaintiff, of a series of checks upon which it is alleged the signature 
of the plaintiff was forged. 

The defendant has filed affidavits in which it is stated that vouchers 
of payments made by the defendant in the instances set forth in the 
particular causes of action were returned to the plaintiff or his author- 
ized agent more than one year prior to the date when the plaintiff 
notified the defendant that the signatures on the checks involved were 
forged. 

The plaintiff has filed his affidavit in which he states that the vouch- 
ers in question were not returned to him nor were they returned to any 
person authorized to act as his agent to accept the return of the vouch- 
ers. Plaintiff states in his affidavit that he did not discover the forged 
vouchers until on and after July 28, 1948 and that he, on that date, and 
again on September 13, 1948 gave to the defendant full and complete no- 
tice that the checks involved in the particular causes of action were 
forged. 

Defendant’s notice of motion states that the motion is made “upon 
the ground that the causes of action . . . did not accrue within the time 
limited by law for the commencement of action thereon inasmuch as 
plaintiff did not notify defendant within one year after return to the 
plaintiff of the vouchers involved that said vouchers had been forged, 
such notice being required by section 326 of the Negotiable Instruments 
Law of the State of New York, in order to predicate liability on this 
defendant.” 

Section 326 of the Negotiable Instruments Law provides: 

“No bank shall be liable to a depositor for the payment by it of a 
forged or raised check, unless within one year after the return to the 
depositor of the voucher of such payment, such depositor shall notify 
the bank that the check so paid was forged or raised.” 

This is not a statute of limitations but is a statute which promul- 
gates a rule of substantive law rather than of limitation as to time within 
which an action shall be brought. This is clearly established in the case 
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of Shattuck v. Guardian Trust Co., 204 N. Y. 200, at page 209, 97 N. E. 
517, at page 520, where Judge Werner states: 

“This law does not limit the time within which a depositor may bring 
suit against a bank. It simply declares that unless a depositor, whose 
money has been paid out on a forged or raised check, shall within one 


> year after the return to him of the voucher of each payment ‘notify the 


bank that the check so paid was forged or raised,’ the bank shall not be 
liable. The depositor still has the right to bring suit at any time within 
the period fixed by any general statute of limitations.” 

This case was cited with approval in Maryland Casualty Co. v. 
Central Trust Co., 297 N. Y. 294, 303, 79 N. E. 2d 253, 257. 

There has been no “general statute of limitations” called to my 
attention which will defeat plaintiff’s cause of action. The earliest date 
of payment of any of the allegedly forged checks was made March 6th, 
1946. The action was begun December 7th, 1948, one year and nine 
months after the date of the payment of the first check. The only 
“general statutes of limitation” which might apply are the provisions 
of Sections 48 and 49 of the Civil Practice Act which provide limitations 
of six years and three years respectively. Plaintiff’s action was begun 
within the time prescribed by each of these sections. 

An order may be entered herein denying defendant’s motion with 
$10.00 costs to the plaintiff. 


EE 


Bank Merger Not Avoided by Stockholders of Merging 
Bank on Ground of Inadequate Consideration 





Union Hudson Securities Co. v. Federal Deposit Insurance Corporation, 
Superior Court of New Jersey, 64 Atl. Rep. (2d) 914 





Where an agreement of merger of banks is fully executed by both 
sides, it will not be avoided on the sole ground of inadequacy of 
consideration at the suit of one of the parties thereto. 


Action by Union Hudson Securities Company and others against 
Federal Deposit Insurance Corporation and the Trust Company of New 
Jersey to recover value of surplus collateral pledged as security for a 
loan to a bank of which the plaintiffs were common stockholders. On 
defendants’ motion to dismiss the complaint. Complaint dismissed. 

Thomas B. Davidson and Aaron A. Melniker, both of Jersey City, 
for plaintiff Union Hudson Securities Company and others. 

_ John D. Craven, of Jersey City, for plaintiff H. Prescott Wells, trad- 
ing as Outwater & Wells. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 132. 
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O’Mara, Conway & Schumann, of Jersey City, for defendant Federal 
Deposit Insurance Corporation. 

William H. Speer, of Jersey City, for defendant Trust Co. of New 
Jersey. 


KAYS, J.—This matter came before me on a motion by the defend- 
ants to dismiss the complaint filed herein on the ground that it fails to 
state a claim upon which relief can be granted. 

The complaint alleges that plaintiffs were common stockholders of 
the West Bergen Trust Company who exchanged their stock for common 
stock of the Trust Company of New Jersey upon the merger of the two 
corporations in accordance with an agreement of merger dated March 
10, 1939; that to effect such merger it was represented to the plaintiffs 
and other stockholders of West Bergen Trust Company that it was nec- 
essary to request the defendant, Federal Deposit Insurance Corporation, 
to either purchase certain assets deemed unacceptable for the acquisition 
or retention by the merged banks, or to loan an amount not in excess of 
$1,000,000 to West Bergen Trust Company; that authorization to nego- 
tiate with defendant, Federal Deposit Insurance Corporation, was 
granted the officers of West Bergen Trust Company at a special directors’ 
meeting on March 10, 1939; that pursuant to such authority, a loan of 
$1,000,000 was made to West Bergen Trust Company by the Federal 
Deposit Insurance Corporation secured by collateral having a book value 
of $1,492,344.34, being composed of such securities as were considered 
unacceptable for acquisition by the merged bank; that the proceeds of 
the loan, upon merger, were transferred to The Trust Company of New 
Jersey; that the defendant, Federal Deposit Insurance Corporation, has 
liquidated said loan by disposal of the aforesaid collateral and has a sur- 
plus of over $100,000 remaining above the amount of the loan; that no 
allowance or payment was made to plaintiffs or other common stock- 
holders of West Bergen Trust Company for the value of the collateral 
pledged with the Federal Deposit Insurance Corporation over and above 
the amount of the loan; that such surplus is the property of the plaintiffs 
and other stockholders of the West Bergen Trust Company as the law- 
ful owners thereof at the time of the loan; and that The Trust Company 
of New Jersey, having given no consideration therefor, is not entitled to 
claim the same as against the plaintiffs. 

It is my opinion that the motion should be granted. 

The application for the loan from the Federal Deposit Insurance 
Corporation states: “When the entire indebtedness of the Bank to the 
Corporation has been paid in full, the collateral, if any, remaining in the 
hands of the Corporation shall be delivered to The Trust Company of 
New Jersey, as constituted after the merger, and thereafter the Corpora- 
tion shall be forever discharged and released from any liability to the 
Bank or its successors arising out of the loan transaction.” 
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Said application expressly makes itself and the note contemplated to 
be made by the West Bergen Trust Company “a contract between Bank 
and the Corporation,” and then recites: “Said contract shall insure to the 
benefit of the successors and assigns of the Corporation and shall be 
binding upon but shall not inure to the benefit of the successors or as- 
signs of Bank, except The Trust Company of New Jersey, as constituted 
after the merger, without the written consent of the Corporation.” 

The loan itself was made in return for a demand note dated April 
20, 1939 in the sum of $994,421.26. The note provided: “After deduct- 
ing all expenses of such sale or sales, the Payee may apply the residue of 
the proceeds thereof to the payment of the indebtedness, as it shall deem 
proper, returning the excess, if any, to the undersigned.” The “under- 
signed” is the West Bergen Trust Company, the merging bank. 

Upon obtaining the proceeds of the note, the merger was effectuated. 
The agreement of merger, dated March 10, 1939, states that the merger 
shall be “under and pursuant to the provisions of Sections 17:4-80 to 
17:4-90 of the Revised Statutes [N. J. S. A.J.” As then constituted, 
R. S. 17:4-87, N. J. S. A. provided: 


“Effect of merger. Upon the merger of any corporation into another 
as herein provided: 

“a. Its corporate existence shall be merged into that of the other 
corporation, and all its rights, privileges and franchises, and its right, 
title and interest in and to all its real and personal property, and things 
in action, and every right, privilege, interest or asset of conceivable value 
or benefit then existing which would inure to it under an unmerged ex- 
istence, shall be deemed fully and finally, and without any right of rever- 
sion, transferred to and vested in the corporation into which it has been 
merged, without further act or deed, and the last mentioned corporation 
shall have and hold them in its own right as fully as the same were pos- 
sessed and held by the merged corporation from which it was, by opera- 
tion of the provisions hereof, transferred.” 


By virtue of this statutory provision, all right, title and interest pos- 
sessed by West Bergen Trust Company in and to the collateral furnished 
by the loan obtained was “fully and finally, and without any right of 
reversion, transferred to and vested in the corporation into which it has 
been merged,” namely, The Trust Company of New Jersey. The rights 
of the plaintiffs who sue as stockholders are no greater than those of the 
corporation whose stock they owned. 


The application for the loan requires the delivery of the surplus col- 
lateral to The Trust Company; the note requires the payee to return 
the excess collateral to the West Bergen Trust Company, which by 
operation of R. S. 17:4-87, N. J. S. A., vests the merging bank’s right, 
title and interest thereto in The Trust Company of New Jersey “fully 
and finally, and without any right of reversion.” Again, reading the 
application and the note together (they “constitute a contract between 
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Bank and Corporation”) such contract “shall not inure to the benefit of 
the successors or assigns of Bank, except The Trust Company of New 
Jersey, as constituted after the merger.” 

Plaintiffs allege that the book value of the collateral, over and above 
the amount of the loan, was not considered as a basis for computing the 
exchange of West Bergen Trust Company common stock for that of the 
new common stock of The Trust Company of New Jersey. But the 
agreement of merger, which states that 8,000 shares of West Bergen 
common stock shall be exchanged for 12,000 shares of new common stock 
of The Trust Company of New Jersey, makes no reference to book 
value or any other norm except the ratio of 8,000 to 12,000. Book value 
is not necessarily market value. The consideration for the exchange was 
12,000 shares for 8,000 shares. The plaintiffs received their new shares 
in this ratio. This allegation states no cause of action. The agreement 
of merger is fully executed by both sides. When this is so, it will not be 
avoided on the sole ground of inadequacy of consideration at the suit of 
one of the parties thereto. 

Upon the basis of the foregoing, I am of the opinion that the com- 
plaint should be dismissed and I shall sign an order to that effect. 





Necessary Proof of Endorsee’s Bad Faith in Acquiring 
Note 





Eastern Acceptance Corporation v. Henry, Municipal Court of Appeals for 
the District of Columbia, 62 Atl. Rep. (2d) 309 





An endorsee’s bad faith or fraud in acquiring a negotiable note 
can never be assumed but must be shown by clear and unequivocal 
testimony and mere suspicion is insufficient to upset the proof offered 
by endorsee that it is a holder in due course. In this case it was held 
that endorsee established that it was a holder in due course of the 
note sued on and hence that it took the instrument free from de- 
fenses available between the immediate parties. 


Action by Eastern Acceptance Corporation against John L. Henry, 
to recover on a note. Judgment for defendant and plaintiff appeals. 

Reversed with instructions to enter judgment for plaintiff. 

Norman E. Sill, of Washington, D. C., for appellant. 

George E. C. Hayes, of Washington, D. C., for appellee. 

Before CAYTON, Chief Judge, and HOOD and CLAGETT, Asso- 
ciate Judges. 
ERE Sa ALE MA TO EE OY SN aE ie Oe OT PE 
NOTE—For similar decisions see B. I. J, Digest (Fifth Edition) § 660 . 
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CLAGETT, A. J.—This was a suit by the holder against the maker 
of a negotiable promissory note. Decision of the case turns entirely 
upon whether plaintiff was a holder in due course within the meaning 
of the Uniform Negotiable Instruments Law, in force in the District 
of Columbia, and thus took the note free from defenses available to the 
maker against the payee. The case was tried without a jury, and the 
trial court made a general finding for defendant. Plaintiff appeals. 

The transaction was initiated November 8, 1946, when defendant 
made a written contract with Patterson-Caulfield Corp., whereby it was 
agreed that the corporation would install for defendant certain storm 
windows, screens and ventilators. The contract was to be completed 
within from three to six weeks “for a cash sum of $575,” “payable $18.85 


monthly for 36 months”—the first payment not to fall due before May 


8, 1947. The note sued on was signed by defendant, dated November 
22, 1946, payable to the order of Patterson-Caulfield Corp. and was in 
the amount of $678.50, payment “beginning in 62 days.” It was wit- 
nessed by the same officer of the Patterson-Caulfield Corp. who had 
signed the contract. Emphasis is laid upon the fact that the note, 
which was on a printed form, was marked payable at the office of plain- 
tiff at its Washington address. The note bore two endorsements, both 
without recourse, the first to the order of the United Clay Products 
Company, signed by the office manager of the Patterson-Caulfield Corp., 
and the second signed by an officer of the United Clay Products Com- 
pany and payable to the order of plaintiff. 

An official of plaintiff testified that plaintiff acquired the note 
November 22, 1946, the day it was made, and that plaintiff took the 
note in good faith and for value and at the time had no notice of any 
infirmity in the instrument or the title of the person negotiating it. He 
further testified that prior to suit payments up to November 1947, to- 
taling $188.50, had been made, leaving a balance due of $490, the 
amount sued for. 


Defendant admitted the genuineness of the note, but denied making 
the payments claimed by plaintiff, and testified that before the first 
payment was due under his contract with the Patterson-Caulfield Corp. 
he had paid the entire amount due under the contract directly to that 
corporation. Over the objection of plaintiff, the trial court admitted in 
evidence two checks from defendant to Patterson-Caulfield Corp., the 
first dated March 13, 1947, for $100, and the second dated April 25, 1947, 
for $475. Upon this evidence, it was the position of defendant that 
under his contract he had two alternative ways of paying the obligation 
and that since he had paid the full “cash price” before the date fixed 
for the first payment in his contract he was not liable on the promissory 
note held by plaintiff. Defendant urged further, that there was such a 
close association between plaintiff and Patterson-Caulfield Corp. that 
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plaintiff was not a holder in due course of the note. The evidence of 
close association relied upon was principally that the note form was 
supplied by plaintiff and that the note was made payable at its office, 
and further that plaintiff had not notified defendant that it held the 
note until shortly before suit was brought in November 1947. 

We have concluded that the position of defendant is not supported 
by any substantial evidence, and hence that the judgment must be re- 
versed. Defendant offered no explanation why, after he signed a con- 
tract November 8 providing that payments thereon would not fall due 
earlier than May 8, 1947, he nevertheless signed a note on November 22, 
1946, providing that monthly payments should begin in 62 days, or on 
January 23, 1947. He conceded signing the note. Defendant also com- 
plains that since he did not make the ten installment payments received 
by plaintiff, plaintiff should have explained how they were made. The 
record, however, merely recites that plaintiff's witness testified that so 
far as his company’s records indicated such payments were made by 
defendant. Since plaintiff received payments on the note until shortly 
before suit was filed, we do not believe any inference can be drawn 
from the fact that plaintiff did not notify defendant that it was the 
holder of the note. 

Defendant relies most strongly upon Palmer v. Associates Discount 
Corporation, 74 App. D. C. 386, 124 F. 2d 225, wherein it was held that 
the plaintiff in that case was not a holder in due course. There, as here, 
the note was made payable at the office of the finance company, but 
there were various other factors leading to the conclusion that the 
finance company was not a holder in due course. The principal factor 
was that since no testimony had been offered as to the date of the pur- 
chase of the note by the finance company the evidence could have been 
construed to mean that it presented the note for payment as agent, 
which was refused, and then purchased the note subsequently. Under 
such circumstances, the finance company, of course, was not a holder in 
due course. There is no such evidence in the present case. 

We have examined the other cases cited by defendant and find that 
each contains important distinguishing features. For example, in Catlin 
v. Reed, 141 Okl. 14, 283 P. 549, 67 A. L. R. 1410, the note involved 
was made payable at the office of the payee, and it was subsequently 
sold to another party, who did not notify the maker that he was the 
holder. The court properly held that the holder could not complain 
when the maker continued making the payments to the payee, as pro- 
vided by the note. A totally different situation exists here where de- 
fendant, after signing a note payable at the office of plaintiff, claims he 
made payments instead to the payee. Had he made the payments to 
plaintiff, as provided in the note, he would have had no cause for com- 
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plaint. Payment of a note to a person not in possession of it is at the 
payer’s peril. 

While knowledge of an infirmity in a negotiable instrument may be 
established by circumstantial evidence, it has been well said that an en- 
dorsee’s bad faith or fraud in acquiring a negotiable note can never be 
assumed but must be shown by clear and unequivocal testimony and 
mere suspicion is insufficient to upset the proof offered by plaintiff that 
it was a holder in due course. It appears clear from defendant’s evi- 
dence that he has a cause of complaint against the company with which 
he dealt, but we must find that plaintiff established that it was a holder 
in due course of the note sued on and hence, under the Negotiable In- 
struments Law, that it took the instrument free from defenses available 
between the immediate parties. 


Reversed, with instructions to enter judgment for plaintiff. 


Stop-Payment Order By Telephone Accepted By Bank 
Held Sufficient 





Third National Bank in Nashville v. Carver, Court of Appeals of Tennessee, 
218 S. W. Rep. (2d) 66 





In this case undisputed proof shows that the bank by its duly 
authorized agent treated the telephone stop-order as sufficient, ac- 
cepted it, led depositor to believe it would be enforced, and actually 
put it into effect, but later disregarded it. It was held that in paying 
the check in disregard of the stop-order the bank was guilty of a 
breach of duty to its depositor and is liable for the amount of the 
check it thus wrongfully paid. Letter later written to bank by de- 
positor at bank’s request to confirm the stop payment order on check 
made by telephone did not operate as a waiver of the stop-order. 

There was nothing in the deposit contract between the bank and 
depositor as to how the stop-payment order should be given. It 
could be in writing, oral, by telephone, or in any other form which 
conveyed to the bank definite instructions not to pay the check. 


Suit by the Third National Bank in Nashville against David L. Car- 
ver and Mrs. A. P. Carver and another to settle a controversy arising out 
of payment of a check, after a stop order had been issued thereon, 
wherein named defendants filed a cross-bill. From a judgment dismiss- 
ing the cross-bill, the named defendants appeal. 


Reversed and judgment rendered on cross-bill. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1464. 
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Charles L. Cornelius and W. Ovid Collins, Jr., both of Nashville, for 
Third National Bank. 

Williams, Cummings & West, of Nashville, for David L. Carver and 
Mrs. A. P. Carver. 

Burt Francis, of Nashville, for Jesse R. Olive. 


FELTS, J—This suit was brought by the Third National Bank 
against two of its joint depositors and the payee of a check of one of 
them, to settle a controversy arising out of its payment of the check 
after they had instructed it by telephone not to pay the check. 

Mrs. A. P. Carver and her son David L. Carver carried in the bank 
a joint account in the names of both but subject to the check of either 
of them. The son gave his check for $500 to Jesse Olive for the pur- 
chase of a boat. He decided to stop payment of the check because Olive 
had misrepresented the condition of the boat. His mother accordingly 
telephoned the bank about 8:30 A. M. before it opened and before the 
check was presented. 

The bank averred in its bill that its employee told Mrs. Carver to 
bring it a stop-payment-order signed both by herself and her son, that 
she did this about noon, that in the meantime, about 10:30 A.M., it 
paid the check to Olive and charged the amount to their account, but 
that they were denying its right to do this and threatening to sue it for 
the $500 it had paid from their account on the check. 

It averred that it was not liable to them, but if it should be held 
liable to them, it would be entitled by way of subrogation to recover 
either against David L. Carver or Jesse R. Olive, depending on whether 
the latter had misrepresented the boat. It also alleged that neither of 
them was claiming the boat and that it was entitled to have a receiver 
to sell the boat for its partial reimbursement. It prayed for appointment 
of a receiver and for a decree whether it was liable to the Carvers and, 
if so, whether David L. Carver or Jesse R. Olive was liable to it. 

On the day the bill was filed a receiver was appointed. Two days 
later he reported that he had examined the boat and found it was of no 
substantial value. On the same day a decree was entered confirming 
this report, adjudging the boat to be “wholly without value,” and dis- 
charging the receiver. 

The Carvers demurred to the bill upon the grounds, among others, 
that it showed no right in the bank to any relief, it showed the bank had 
no equity and no interest in the transaction between David L. Carver 
and Jesse R. Olive, it was multifarious, it stated no cause of action but 
at most merely showed the bank was threatened with a lawsuit to which 
it had a valid defense and that the court had no jurisdiction to enter- 
tain the bill. Jesse R. Olive filed a similar demurrer. 

Before these demurrers were acted upon the bank filed a supple- 
mental bill averring that, since the discharge of the receiver, doubt had 
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arisen as to the court’s jurisdiction; but that there existed an actual 
controversy among the parties within the court’s jurisdiction under the 
Declaratory Judgments Act; that the Carvers were claiming the bank 
was liable to them for paying the check after receiving the stop-pay- 
ment-order; that if they should sue and succeed in establishing the bank’s 
liability to them, it would become entitled to be subrogated to the 
rights and equities either of the payee or of the drawer of the check, 
depending upon which was at fault in the transaction; and that it was 
entitled to a declaratory judgment as to the rights of the parties in the 
premises. 

The Carvers demurred to the bill and its supplement upon the 
grounds that it showed that the bank had no right of subrogation; that 
it was multifarious, setting up different and disconnected matters against 
the defendants; and that it was repugnant, averring one state of facts 
to justify the bank’s payment of the check and another and contradic- 
tory state of facts to make out its right to subrogation. 

The Chancellor overruled all the demurrers, Olive filed an answer, 
and the Carvers filed an answer and cross bill. They averred that they 
had stopped payment of the check because of Olive’s misrepresentations, 
that the bank accepted the stop-payment-order by telephone and agreed 
to stop payment of the check, and that it thereafter wrongfully paid 
the check and charged the amount to their account and was liable to 
them therefor. 

The cause was heard orally before the Chancellor according to the 
forms of chancery. He found that the bank’s agent accepted the tele- 
phone stop-payment-order by the mother and agreed to stop payment 
of the check. But he was of opinion that it was not bound to do so 
without an order of the son, the drawer of the check; and that the bank 
had properly paid the check, charged it to their account, and was not 
liable to them. He was further of the opinion that even if the bank had 
wrongfully paid the check, still they could not recover against the bank 
because it would be entitled to recover against David L. Carver by way 
of subrogation to the rights of Olive, to whom it paid the check. The 
Chancellor accordingly entered a decree dismissing the cross bill and 
taxing the costs against the Carvers. 

They appealed and insist that the Chancellor ought to have sus- 
tained their demurrers to the original and the supplemental bill; and 
that he ought to have sustained their cross bill, held the bank liable to 
them for wrongfully paying the check, and decreed them a recovery for 
the amount of it. 

It is said for the bank that the Chancellor overruled the demurrers 
without granting appellants leave to rely upon the demurrers in their 
answers and that this ruling was final and is not now open to review. 
It is true it was final and binding upon the Chancellor. Upon appeal, 
however, it is open to review by the appellate courts. Gibson’s Suits in 
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Chancery, 3d Ed., sec. 315; Boyd v. Sims, 87 Tenn. 771, 774, 11 S. W. 
948; Evans v. White et al. 184 Tenn. 435, 441, 201 S. W. 2d 207. 

As we have seen, the bill and its supplement presented these two 
theories: (1) The bank properly paid the check for the Carvers and 
was not liable to them, and (2) if it should be held liable to them 
it would become entitled to be subrogated to the rights of the payee 
or to the rights of the drawer of the check. According to the first 
theory, the bank, as agent for the Carvers, paid the check for them 
by their authority and with their money. The payment was theirs, 
not the bank’s, and it gave them the check as its voucher. This would 
extinguish the rights of all the parties to that instrument, cancel it, 
and leave nothing to which the bank could be subrogated. 

So these theories could not both be true. To avoid the repugnancy, 
the bill stated the second only hypothetically. It said if the bank should 
be held liable to the Carvers for the unauthorized payment of the check, 
it would become entitled to subrogation, i. e., would become the owner 
of the check, have the right to treat the check as still alive, and be sub- 
stituted to the rights the payee would have had if the check had not 
been paid, or to the rights the drawer (David L. Carver) would have 
had against the payee for the latter’s fraud, if any. 

But this latter theory is not correct. Mere liability on the part of 
the bank to the Carvers would not entitle it to the remedy of subroga- 
tion. Before it would have the right to the cancelled check, the right 
to treat it as still subsisting, and the right to be substituted to the rights 
and remedies of the payee or drawer, the bank would first have to pay 
the Carvers their money back. To entitle one to subrogation he must 
have paid the debt of the creditor to whose rights he seeks to be sub- 
rogated. Gibson’s Suits in Chancery, 4th Ed., sec. 964; Knaffl v. Knox- 
ville Banking & Trust Co., 183 Tenn. 655, 182 S. W. 232, Ann. Cas. 
1917C, 1181; see Northampton Nat. Bank v. Smith, 169 Mass. 281, 47 
N. E. 1009, 61 Am. St. Rep. 283; Usher v. A. S. Tucker Co., 217 Mass. 
441, 105 N. E. 360, L. R. A. 1916F, 826. 

We think the bill and its supplement failed to state a cause under the 
Declaratory Judgments Act. That Act deals only with present rights 
that have accrued under presently existing facts. It gives the courts no 
power to determine future rights or possible controversies in anticipation 
of events that may or may not occur. Ball v. Cooter et al, 185 Tenn. 
631, 634, 207 S. W. 2d 340, 342; Coleman v. Henry, 184 Tenn. 550, 554, 
201 S. W. 2d 686; Jared et al. v. Fitzgerald et al, 183 Tenn. 682, 688, 
689, 195 S. W. 2d 1, 4; Newsum v. Interstate Realty Co., 152 Tenn. 302, 
278 S. W. 56; Annotations, 12 A. L. R. 52, 69, 87 A. L. R. 1205, 1215-1219. 

It does not enable the courts to give advisory opinions upon what the 
law would be upon a theoretical or hypothetical state of facts. Hodges 
v. Hamblen County, 152 Tenn. 395, 399, 277 S. W. 901; Ball v. Cooter 
et al., supra; Jared et al v. Fitzgerald et al., supra; Ashwander v. Ten- 
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nessee Valley Authority, 297 U. S. 288, 324, 56 S. Ct. 466, 80 L. Ed. 688, 
699; Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 241, 57 S. Ct. 461, 
81 L. Ed. 617, 108 A. L. R. 1000; Electric Bond & Share Co. v. Securities 
and Exchange Commission, 303 U. S. 419, 443, 58 S. Ct. 678, 82 L. Ed. 
936, 948, 115 A. L. R. 105. 

Nor does it enable the courts to give an opinion to help the parties in 
another transaction, Hodges v. Hamblen County, supra; Ball v. Cooter 
et al, supra, or to make a declaration with regard to a claim which com- 
plainant merely fears the defendant may assert in the future. Heller v. 
Shapiro, 208 Wis. 310, 242 N. W. 174, 87 A. L. R. 1201, 1203; Annota- 
tions, 12 A. L. R. 73-75; 87 A. L. R. 1219; 16 Am. Jur. 285, 286. 

The only existing facts stated by the bill and its supplement were the 
facts that the bank had properly paid the check for the Carvers, and 
they were threatening it with a lawsuit to which it had a valid defense; 
that it merely feared they might in the future assert an unfounded claim 
against it. The other matters averred were the hypothetical state of 
facts; that if the Carvers persisted in their claim, if they should sue, and 
if they should succeed in establishing liability of the bank to them, then 
it would become subrogated to the rights of the payee or the drawer of 
the check. Neither of these theories was sufficient for declaratory relief, 
under the authorities above cited. 

Heller v. Shapiro, supra, 208 Wis. 310, 242 N. W. 174, 87 A. L. R. 
1201, was a suit under the Uniform Declaratory Judgments Act. The 
plaintiffs, who had guaranteed payment of the first mortgage, asked the 
court to declare that they were subrogated to its lien ahead of the lien 
of the second mortgagee. No point was made as to the sufficiency of the 
complaint. The trial court decreed that “if, as and when” plaintiffs paid 
the first mortgage they would be subrogated to its lien. But the Su- 
preme Court held that plaintiffs had “no present right,” “right to subro- 
gation does not accrue until payment is made,” 208 Wis. 310, 242 N. W. 
176, 87 A. L. R. 1204, and the judgment should be reversed and the suit 
dismissed because the complaint stated no case for declaratory relief. 

This decision, we think, is quite persuasive because it was under the 
same act as ours, Code secs. 8835-8847, and was rested largely on the 
authority of our cases: Hodges v. Hamblen County, 152 Tenn. 395, 277 
S. W. 901; Newsum v. Interstate Realty Co., 152 Tenn. 302, 278 S. W. 
56; McFarland v. Crenshaw, 160 Tenn. 170, 22 S. W. 2d 229; Nashville 
Trust Co. v. Dake, 162 Tenn. 356, 36 S. W. 2d 905. 

So we hold that the bill and its supplement stated no cause for de- 
claratory relief, conferred no jurisdiction upon the court, and the demur- 
rers should have been sustained. This leaves to be disposed of the case 
made by the cross bill, which did set up an accrued right, state a good 
cause of action, and confer jurisdiction upon the court. 

A large amount of proof was taken as to the transaction between 
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Olive and David L. Carver. We need not review that proof in detail. 
Most of it is irrelevant to the question of the right of the Carvers to re- 
cover aganst the bank. We think the preponderance of the evidence 
does show that Olive made material misrepresentations of fact as to the 
condition of the boat, and that Carver as between them had a right to 
rescind the sale or to recover for a breach of warranty. But irrespective 
of whether he had such right, he had the right as between himself and 
the bank to countermand the check and require the bank to stop pay- 
ment of it. 

The relation between the bank and the Carvers was not only that of 
debtor and creditor but also that of agent and principal. The bank owed 
them the duty of loyalty which every agent owes its principal. It had 
not accepted or certified the check, and it owed no duty to the payee 
Olive. The check did not operate as an assignment of any part of the 
Carvers’ funds in the bank, and the bank was not liable to the holder of 
it. Negotiable Instrument Act, sec. 189, Code sec. 7513. 

The check was merely an order or authority to the bank for the pay- 
ment of the Carvers’ funds as therein directed. They had the right to 
revoke that order, withdraw the authority, and stop payment of the 
check at any time before the bank had certified, accepted, or paid it. 
There was nothing in the deposit contract between the bank and them 
as to how the stop-payment-order should be given. It could be in writ- 
ing, oral, by telephone, or in any other form which conveyed to the 
bank definite instructions not to pay the check. Shude v. American 
State Bank, 263 Mich. 519, 248 N. W. 886, 88 A. L. R. 736; see cases in 
Annotations, 88 A. L. R. 741; 11 Br. Rul. Cas. 1095, 1104; 7 Am. Jur., 
Banks, sec. 605; 9 C. J. S., Banks and Banking, § 344, pp. 694-695. 

We think there can be no question as to the sufficiency of the stop- 
payment-order in this case. The bank itself accepted it and treated it 
as sufficient. Mrs. Carver, on behalf of both herself and her son David 
L. Carver, gave this order by telephone to the bank about 8:15 A.M., 
some three hours before the check was presented. This order was ac- 
cepted by Mr. Booker, the bank’s Information teller and “general trouble 
shooter.” He testified quite frankly that he accepted the order, told 
Mrs. Carver he would put it into effect at once, but asked her to write 
the bank a letter so it would have “something to show,” or, as she said, 
“just for the bank’s protection.” 

He issued the stop-payment-order immediately and gave it to all the 
tellers by about 8:45 A.M. The check was not presented until 10:30 or 
11:00 A.M. that day but it was paid about that time. There is no ex- 
planation of how or why that was done. Also about that time Mrs. 
Carver brought the letter to the bank. The stop-order, as stated, had 
already been accepted and put into effect and was in nowise dependent 
upon this letter. Nor was this letter a waiver of the stop-order. Hiro- 
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shima v. Bank of Italy, 78 Cal. App. 362, 248 P. 947; Sarantopoulos v. 
Mid-City Trust & Sav. Bank, 222 Ill. App. 24. 

Thus the undisputed proof shows that the bank by its duly author- 
ized agent treated the telephone stop-order as sufficient, accepted it, led 
Mrs. Carver to believe it would be enforced, and actually put it into 
effect, but later somehow disregarded it. In these circumstances we 
think the bank cannot be heard to deny the validity of the stop-order. 
In paying the check in disregard of the stop-order the bank was guilty 
of a breach of duty to its depositors and is liable to them for the amount 
of the check it thus wrongfully paid. Pease & Dwyer v. State National 
Bank, 114 Tenn. 693, 88 S. W. 172; Shude v. American State Bank, 
supra; Hiroshima v. Bank of Italy, supra; Carroll v. South Carolina Nat. 
Bank, 211 S. C. 406, 45 S. E. 2d 729; Annotation, 11 Br. Rul. Cas. 1095. 

The Chancellor’s decree is reversed and a decree will be entered in 
this Court for Mrs. A. P. Carver and David L. Carver against the bank 
for $500, with interest since the date of the filing of the cross bill, and 
all the costs of the cause. After the bank has satisfied this decree it 
may, if it wish, have an order withdrawing the check from this record 
in order that it may pursue its remedies for reimbursement, as it may 
be advised. 


HOWELL and HICKERSON, JJ., concur. 


Unendorsed Order Notes in Hands of Some One 


Other Than Payee 


Ray v. Moll, Appellate Court of Illinois, 84 N. E. Rep. (2d) 163 


Mere possession of a negotiable instrument, payable to order and 
not endorsed by the payee, is not alone, evidence of title in the pos- 
sessor and the burden is on the possessor to show a delivery to him 
with intent to pass title. 

The promissory note, on which assignee’s cause of action is based 
in this case, was drawn payable to the First National Bank of Alta- 
mont, Illinois. The only endorsement appearing on the back of said 
note is as follows: “We, the trustees of the (Old) First National 
Bank of Altamont, Illinois, do hereby transfer, assign and set over 
the within note without recourse either as a committee or as indi- 
viduals. The trustees of the (Old) Bank, Chas. Blakely, Ben Reiss.” 
Assignee, in her original action, alleged no facts tending to show in 
what manner, when, or from whom she obtained possession of note 
as required by statute relating to unendorsed order notes in hands 
of some one other than payee. Such allegation was held insufficient. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §388. 


s 
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Action on a note by Ethel Ray against Arnold B. Moll, William H. 
Bauer, Dora Bauer, and C. H. Giescking. Judgment by confession, was 
entered in favor of the plaintiff. After obtaining leave, C. H. Giescking 
moved to declare the judgment void and to restrain further proceedings 
thereunder, and from an order denying the motion, he appeals. 

Reversed and remanded with instructions to allow motion to vacate 
and declare judgment void. 

Ray Stroud, of Altamont, and Taylor & Schniederjon, of Effingham, 
for appellant. 

Charles Wallace, of Charleston, and Parker, Bauer & Parker, of 
Effingham, for appellee. 


BARDENS, J.—Judgment, by confession, was entered by the Clerk 
of the circuit court of Effingham County, Illinois, on June 28, 1941, in 
vacation, in favor of Ethel Ray (hereinafter referred to as appellee) 
against the makers of a judgment note made in favor of the First Na- 
tional Bank of Altamont, Illinois, and signed by Arnold B. Moll, Wm. 
H. Bauer, Dora Bauer, and C. H. Geiscking. The power of attorney 
contained in said note provided that the makers, jointly and severally, 
empowered any attorney of any court of record to appear for them, or 
either or any of them, in such court in term time or vacation, at any 
time, and confess a judgment without process against them, or either of 
them, in favor of the legal holder thereof, for such sum as may appear to 
be unpaid thereon, and to waive and release all errors which may inter- 
vene in such proceeding. 

Upon the entry of the judgment, as above, execution was issued 
thereon on the same day against all of the above named makers of said 
note, which was returned unsatisfied on June 30, 1941. Alias execution 
was issued on January 26, 1948, with the result that property belonging 
to C. H. Geiscking (hereinafter referred to as appellant) was levied upon 
and advertised for sale. On March 25, 1948, appellant filed his motion 
asking that the cause be re-docketed and for leave to present and file a 
motion to declare said judgment void, and to restrain further proceed- 
ings under the execution issued in said cause. Leave was granted by the 
court, as asked, and pursuant to such leave appellant filed his motion to 
declare said judgment void and to restrain further proceedings under 
the execution issued in said cause. Appellee, on April 22, 1948, filed her 
motion and counter affidavit denying appellant was entitled to the re- 
lief sought. Upon a hearing of the issues thus raised, the trial court 
entered an order denying the motion of appellant. From this order the 
appellant brings the matter to this court, seeking a reversal thereof, 
alleging among other things, that appellee’s complaint does not state a 
cause of action against the appellant, and that the judgment, so entered 
by the clerk of the court, as above, is void. We are in accord with this 
contention. 
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The promissory note, on which appellee’s cause of action is ‘based, 
was drawn payable to the First National Bank of Altamont, Illinois. The 
only endorsement appearing on the back of said note is as follows: “We, 
the trustees of the (Old) First National Bank of Altamont, Illinois, do 
hereby transfer, assign and set over the within note without recourse 
either as a committee or as individuals. The trustees of the (Old) Bank, 
Chas. Blakely, Ben Reiss.” Since appellee’s judgment was confessed, in 
vacation, there is no presumption in favor of the regularity of the pro- 
ceedings pursuant to which judgment was confessed, and all facts must 
appear in the record. Book v. Ewbank, 311 Ill. App. 312, 35 N. E. 2d 
961; People v. Whitehead, 90 Ill. App. 614, and Inglehart v. Chicago 
Marine & Fire Ins. Co., 35 Ill. 514. 

Nowhere in her original complaint or affidavit has appellee alleged, 
or shown, any authority for the endorsement as hereinabove set forth. 
Even though judgment has been rendered, it entitles her to no presump- 
tions in her favor and, therefore, for the purposes of this decision said 
endorsement can, and should be, ignored, and the note treated as though 
there was no endorsement whatsoever thereon. 

An order note, unendorsed, in the hands of some one other than the 
payee, is to be treated as a chose in action received by assignment, and 
a plaintiff suing on such a note is bound by the provisions of Section 22 
of the Civil Practice Act of 1933, Ill. Rev. Stats. 1947, c. 110, § 146 (Sec. 
18, Civil Practice Act of 1907), and must, therefore, set out the facts 
showing in what manner he obtained possession and ownership thereof. 
It is not a sufficient allegation in such a case to allege that the plaintiff 
is the actual bona fide owner for value Blanke v. Hammel, 256 Ill. App. 
251. In the opinion of the court in the case of Blanke v. Hammel, supra, 
there appears the following: “The Supreme Court of this State in the 
case of Gallagher v. Schmidt, 313 Ill. 40, 144 N. E. 319, in its opinion 
says: ‘A declaration in a suit by an assignee of a chose in action does not 
state a cause of action in favor of the plaintiff unless it contains the 
allegations required by Section 18 (1933 Civil Practice Act—Section 
22), showing the assignment of the chose in action, the ownership 
thereof by him, and setting forth how and when he acquired title. A 
declaration which fails to allege a fact without whose existence the 
plaintiff is not entitled to recover does not state a cause of action. Wal- 
ters v. City of Ottawa, 240 Ill. 259, 88 N. E. 651; Prouty v. City of 
Chicago, 250 Ill. 222, 95 N. E. 147.” 

Appellee, in her original action, alleged no facts tending to show in 
what manner, when, or from whom she obtained possession, merely stat- 
ing that she “was the owner and holder of said note.” Such allegation 
is insufficient. 

The case at bar is not unlike the case of Joseph Bros. Lumber Co. v. 
Wolberg, 259 Ill. App. 123, where a holder of a note which carried only 
one endorsement, and that by an attorney in fact, brought suit on the 
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same. In that case the court held that the plaintiff must allege and 
prove the endorsement if such was to be relied upon to establish plain- 
tiff’s title. If not, he, the plaintiff, must set forth in his claim the cir- 
cumstances under which the note was received. 

There is a line of cases which holds that mere possession of a nego- 
tiable instrument, payable to order and not ‘endorsed by the payee, is, 
not alone, evidence of title in the possessor, and that the burden is on 
the possessor to show a delivery to him with intent to pass title. Elvin 
v. Wuchetich, 326 Ill. 285, 157 N. E. 243; Oulvey v. Converse, 326 IIl. 
226, 157 N. E. 245; Collins v. Ogden, 323 Ill. 594, 154 N. E. 701; Kroer v. 
Smith, 318 Ill. App. 489, 48 N. E. 2d 743; and City Nat. Bank & Trust 
Co. of Chicago v. Oberheide Coal Co., 307 Ill. App. 519, 30 N. E. 2d 753. 
Although the above cases, on their face, do not in express wording state 
the doctrine announced in Blanke v. Hammel, supra, they do, in fact, 
follow and support its result. 


It is contended that the appellant must be diligent, that he is barred 
by laches. Whether such is a valid argument is to be determined by the 
nature of the judgment which appellee obtained. Here appellee has 
never qualified herself to confess judgment under the warrant of attor- 
ney which must be strictly construed. Appellee not having shown any 
authority granted to her by the warrant of attorney received only a 
void judgment. Wells v. George W. Durst Chevrolet Co., 341 Ill. 108, 
173 N. E. 92, and cases cited; Berlin v. Udell Printing Co., 271 Ill. App. 
464, 469; Doss v. Evans, 270 Ill. App. 55. To such, laches is never a 
defense. A void judgment can be impeached at any time. Barnard v. 
Michael, 392 Ill. 130, 63 N. E. 2d 858; Anderson v. Anderson, 380 IIl. 
435, 44 N. E. 2d 54; People v. Old Portage Park District, 356 Ill. 340, 190 
N. E. 664; People v. Miller, 339 Ill. 573, 171 N. E. 672; People v. Brewer, 
$28 Ill. 472, 160 N. E. 76; and State Bank of Prairie du Rocher v. Brown, 
263 Ill. App. 312. A void judgment can be vacated by motion and need 
not be by affidavit. Gillham v. Troeckler, 304 Ill. App. 596, 26 N. E. 
2d 413 and cases cited; Duggan v. Kupitz, 301 Ill. App. 230, 22 N. E. 
2d 392. 

Appellant contends that a judgment by confession will not be va- 
cated, even though the power of attorney was insufficient to give the 
court jurisdiction of the defendant, if it appears that the debtor owes 
the amount of the judgment and that he has neither a legal nor an equi- 
table defense to the debt and cites as authority May v. Chas. O. Larson 
Co., 304 Ill. App. 137, 188, 26 N. E. 2d 139. We have examined this 
case and cases cited therein. A judgment confessed in open court under 
the circumstances stated above is a voidable judgment only because the 
authority of the attorney to confess judgment in open court is pre- 
sumed. Such judgment remains voidable until the presentation of evi- 
dence by the defendant to vacate said judgment including whether the 
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debt is actually owed. However, where judgment is confessed in vaca- 
tion, there is no presumption of authority of the attorney and the judg- 
ment must stand or fall by the record as made at the time of the entry 
thereof. Judgment confessed in vacation where neither the power of at- 
torney nor the affidavit is sufficient to give the court jurisdiction of the 
defendant, results in a void rather than a voidable judgment. Any one 
may attack it. Whether the defendant actually owed the debt is not 
material. Desnoyers Shoe Co. v. First National Bank, 188 Ill. 312, 58 
N. E. 994. 

Judgment is reversed and remanded with instructions to the lower 
court to allow the motion to vacate and declare the judgment by con- 
fession void. 

Reversed and remanded. 


CULBERTSON, P. J., and SCHEINEMAN, J., concur. 


Bank Barred from Recovering for Overdrafts 


Citizens State Bank, Donna Texas v. Western Union Telegraph Co.,, U. S. 
Court of Appeals, Fifth Circuit, 172 Fed. Rep. (2d) 950 


A principal will ordinarily be held liable for the acts of an agent 
acting within the scope or apparent scope of his authority when these 
acts cause loss to innocent persons. However, where one acting for 
another not in, but contrary to, the interest of his principal, causes a 
loss, the principal will not be held accountable for it to one who aided 
and abetted, was derelict in his own duty, negligent, in respect to the 
wrongdoing, or, by his silence when he should have spoken, prevented 
the principal from ascertaining it in time to prevent the loss. 

In the instant case overdrafts were the result of long continued 
manipulation of company’s bank account by employee of company’s 
agent. This was permitted with the knowledge, connivance and 
assistance of the bank, but wholly without the knowledge of the com- 
pany. The bank, therefore, and not the company should suffer the 
loss resulting therefrom. 


Action by Western Union Telegraph Company against the Citizens 
State Bank, Donna, Texas, for a declaration that plaintiff was not liable 
for overdrafts on a certain account in defendant’s bank, wherein defend- 
ant filed a counterclaim for judgment in amount of the overdrafts. From 
the judgment, defendant appeals. 

Judgment affirmed. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1154. 
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J. E. Wilkins and Harry L. Hall, both of Mission, Tex., for appellant. 

John W. Miller, of Dallas, Tex., for appellee. 

Before HUTCHESON, HOLMES, and LEE, Circuit Judges. 

HUTCHESON, C. J.—Alleging that the bank was claiming against 
it overdrafts aggregating $19,373.04 drawn on an account styled, “West- 
ern Union, India M. McGuire,” appellee brought this suit for a declara- 
tion that it was not liable therefor. Its claim set out in extenso in its 
pleading was that these overdrafts were the result of long continued 
manipulation of the bank account by India M. McGuire with the 
knowledge, connivance and assistance of the appellant bank, but wholly 
without the knowledge of appellee, and therefore, the bank, and not it, 
should suffer the loss resulting therefrom. 

Appellant, in defense, denied all the charges made against it, particu- 
larly that it knew of, assisted in, or contributed to the manipulation of 
the account. Pointing to the fact that the overdrafts arose in an ac- 
count of “Western Union, India M. McGuire,” and that the said Mc- 
Guire had conducted appellee’s business in Donna for a long period of 
time, appellant invoked the general rule of law that what one does 
through an agent he does himself, and for losses caused to another by 
that doing he is, therefore, liable. 

There was also a counter-claim in which substantially the same facts 
were pleaded and judgment for the amount of the overdrafts was sought. 

The district judge, to whom the case was fully tried without a jury, 
making detailed findings,* found the facts as contended for by plaintiff. 





* “Findings of Fact: 

“I find the following to be the pertinent facts: That the City of Donna, during the 
year 1946, had a population of some 5,000 inhabitants; that Hotel Donna, during said 
year, had as its sole owner, Barney Goodman, who resides in Kansas City, Missouri, and 
whose business was real estate investments; that India M. McGuire, during such time, 
and at all times material hereto, was the manager of said Hotel Donna (sometimes called 
Donna Hotel). That The Citizens State Bank of Donna was, at all times material hereto, 
the only bank in Donna, Texas, and had a capital stock of $50,000.00; that George Vance 
was vice-president, cashier and a director of said bank, and in charge of said bank. I 
further find that A. A. Frase was formerly manager of the coffee shop in the Hotel Donna, 
and at the time most of the transactions hereinafter mentioned occurred, was operating 
@ restaurant in Donna, known as the Talk O’ The Town. This restaurant was located 
about a block from defendant bank, and the Hotel Donna was also within a block of said 


“Some years before the transactions hereinafter described, Hotel Donna, acting 
through its owner, Barney Goodman, signed an agency contract with plaintiff herein, 
whereby said Hotel Donna agreed to act as agent for plaintiff in the sending and receiv- 
ing of telegrams, including the sending and paying of money order telegrams. Settle- 
ment for the previous month’s business was made, in accordance with said contract, by 
the Hotel Donna Agency to the Houston office of plaintiff company, by checks drawn on 
defendant bank; however, money order applications were sent in daily. These checks 
were accepted by the Houston office of plaintiff, cashed through the South Texas Commer- 
cial National Bank of Houston, and then sent through the Federal Reserve Bank in 
Houston. They then cleared through the Alamo National Bank in San Antonio, Texas, 
and were then sent by said Alamo National Bank to defendant bank. This process took, 
on an average, of some five or six days. 

“In the early part of 1946 a large number of money orders were written by the 
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Concluding: 

“From the facts detailed herein, and particularly the great number of 
overdrafts, the size of the overdrafts, the frequency with which they 
occurred, the length of time during which they occurred, the manner of 
covering same, the aid given by defendant bank in so covering same, I 
find, as a matter of law, that the bank acted in bad faith (Fenner & 
Beane v. American Surety Co. of New York, Tex. Civ. App., 156 S. W. 
2d 279, writ of error refused) and was negligent (Marlin National Bank 
v. Reed, Tex. Civ. App., 164 S. W. 2d 260, writ of error refused. First 
National Bank of Wichita Falls v. First National Bank of Borger, Tex. 
Civ. App., 37 S. W. 2d 802, writ of error refused) in the manner of han- 
dling the account of plaintiff (if, in fact, such account was plaintiff’s) and 
that such negligence was the proximate cause of loss of the $19,000.00 in 
question, and such negligence precludes defendant bank from recovery 
on its cross complaint. 


“T find that as a result of such misconduct on the part of defendant 
bank, this matter was allowed to continue, without notice to, or knowl- 





Western Union Agency at Donna, Texas, payable to A. A. Frase. India M. McGuire, 
during the year 1946, issued and forwarded to the Western Union Telegraph Company 
accounting center at Houston, Texas, 143 settlement checks, aggregating $366,216.69, 
which were presented to the defendant bank at Donna, Texas, for payment on 111 
separate occasions, at which times, except one, the bank balance of Western Union-India 
M. Mcguire, was practically nothing, or a very nominal amount, at the time of presenta- 
tion of same for payment. : 


“The procedure in such cases during the year 1946 was for the defendant bank to 
call India M. McGuire by telephone and advise her of the situation. She would, on such 
date, cover said worthless checks. She would do this by payment in cash, or by payment 
partly in cash and partly by check, or wholly by check, of the said A. A. Frase, either 
drawn by said Frase personally, or as manager of the Hotel Donna coffee Shop, or as 
manager of said Talk O’ The Town Restaurant. These checks would be drawn on the 
First State Bank of Alamo, Texas. Alamo, Texas, is about four miles distant from Donna. 
The checks of the said Frase (in one of the three capacities stated) would then be sent 
by defendant bank to the Alamo National Bank in San Antonio, where they would be 
cleared through the Federal Reserve Bank and returned to the first State Bank of Alamo 
for payment. When such checks were reported worthless by said Alamo State Bank 
(as 67 of said A. A. Frase’s checks, aggregating $247,545.34, were in 1946), the de- 
fendant bank would be notified of such fact by telegram. The telegram would go from 
Alamo, Texas, to McAllen, Texas, and then to the office of the Western Union Telegraph 
Company in Hotel Donna, where, in 15 out of the 67 instances, same would be suppressed 
by India M. McGuire and not delivered to the addressee, defendant bank. 


. “Plaintiff was not informed or notified by defendant bank in any way of the trans- 
rgd —_ described, nor did plaintiff otherwise learn of same until about November 
0, ; 


“Plaintiff is a huge corporation, old and solvent. The overdrafts drawn by Western 
Union, India M. McGuire, were, in effect, loans authorized by the defendant bank, which 
bank had no resolution of the Board of Directors of the Western Union Telegraph Com- 
pany authorizing said India M. McGuire to use its credit in making such loans. Such 
loans were unusual, remarkable and clearly adverse to the interests of plaintiff (South- 
western Bell Telephone Co. v. Coughlin, 5, Cir., 40 F.2d 349). They were made without 
the knowledge or consent of plaintiff, and were in nowise ratified (Williams et al. v. 
Thrasher et al., 5 Cir., 62 F.2d 944, writ of error denied 289 U.S. 748, 53 S.Ct. 691, 77 
LEd. 1493) after their making, nor was the plaintiff notified in any way of such extraordi- 
nary procedure until the Alamo National Bank in San Antonio, Texas, called a halt to 
such ‘kiting’ (Vol. 28, Words and Phrases, Perm.Ed., page 557, citing Farmers & Mer- 
chants Bank, etc. v. Germania Life Ins. Co., 150 N.C. 770, 64 S.E. 902, 908) at which 
time the overdrafts amounted to $19,363.04, which amount was reduced by payments 
made by India M. McGuire to $19,000.00.” 
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edge of, or fault of, plaintiff herein, and that as between the two, plain- 
tiff and defendant, the loss should be suffered by defendant bank.” 


He entered judgment for plaintiff accordingly. 

Appellant is here insisting that in so finding, the court erred in fact 
and in law, appellee that he was right for the reasons that he gave. 

We agree with appellee. A reading of the record fully supports the 
findings of fact and the conclusions of law. Indeed, we think it plain 
that no other findings would be supported. But for the inexcusable con- 
duct of the bank in permitting, if not encouraging and in part inducing, 
the system of continuous kiting of checks which went on for so long, no 
substantial loss could have occurred. Had the bank acted in good faith, 
had it exercised the slightest diligence, it would have put a stop at once 
to the remarkable goings on between McGuire and Frase, and at once 
notified plaintiff of them. Had it done so, the wrong-doing would have 
been stopped in its beginnings, and no loss would have occurred. 

It is true that a principal will ordinarily be held liable for the acts 
of an agent acting within the scope or apparent scope of his authority 
when these acts cause loss to innocent persons. It is equally true, though, 
that where one acting for another not in, but contrary to, the interest of 
his principal, causes a loss, the principal will not be held accountable for 
it to one who aided and abetted, was derelict in his own duty, negligent, 
in respect to the wrong-doing, or, by his silence when he should have 
spoken, prevented the principal from ascertaining it in time to prevent 
the loss. The authorities cited by the district judge fully support the 
view he took. It is unnecessary to cite others. 

The judgment was right. It is affirmed. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Attorney’s Fees 


Estate of Bishop, N. Y. Surrogate’s Court, 120 N. Y. L. J. 1680 


A corporate fiduciary is not entitled to charge to the trust estate 
fees for attorneys’ services rendered to it in its corporate capacity in 
an action brought against it by beneficiaries of a trust, such action 
being one in tort for damages and not involving the trust estate in 
any manner. 


Allocation of Dividends 


In re Benary, N. Y. Surrogate’s Court, 121 N. Y. L. J. 637 


Shares of stock of one corporation issued as a dividend of another 
corporation, the stock of which is owned by a trust estate, constitute 
income to the extent that such stock dividend is paid in lieu of the 
usual quarterly dividend, the fact that it is paid in stock of another 
corporation having no bearing on the allocation thereof. However, any 
special dividend payable out of the capital assets of the corporation, 
whether in the form of cash or stock, constitutes principal and becomes 
part of the corpus of the trust. 


Discretionary Powers of Trustees 


In re Kitzinger, N. Y. Surrogate’s Court, 121 N. Y. L. J. 930 

Where discretion is conferred upon trustees with respect to the sale 
or retention of investments in certain non-legal securities, the court will 
not interfere with an exercise or failure to exercise such power so long 
as there is no abuse of discretion, bad faith, or imprudence. Even 
though the corporate and individual trustees of the estate differ in their 
opinion as to the sale or retention of such securities, the court will not 
usurp the function of the fiduciaries to administer the estate assets to 
the best advantage of all concerned. Therefore, in the absence of im- 
prudence, negligence, or other misconduct constituting an abuse of dis- 
cretion, the court will not direct a sale of any or all of such securities. 
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Adopted Child’s Trust Income Rights 





Morgan v. Keefe; Estate of Lyon, Connecticut Supreme Court of Errors 


Testatrix disposed of trust income interests to her nephew and upon 
his death, “if he shall leave children surviving, the trust shall continue 
as to such children and they shall receive their parents’ share of income.” 
This provision did not include a child of the nephew who was adopted 
by such nephew nearly three years after the death of the testatrix. 


Charges Against Rental Income 





In re Stein; In re Werbelovsky, N. Y. Surrogate’s Court, 192 Misc. 621 


The rental income of real property is properly chargeable with cur- 
rent charges and should be chargeable with any amount necessary to 
preserve the physical structures, whether currently expended or de- 
ferred. Charges which are necessary for such purpose should not be 
made in one year when, in fact, the repair or replacement is required 
as the result of more than one year’s wear, tear or use. 


Common Trust Fund Investment 





Attorney General’s Opinion, Maryland 


‘A. trust company acting as fiduciary for the Regents of the Uni- 
versity of Maryland in handling monies left to the Regents by gift 
or devise, may, in the ordinary case, combine all such funds into a com- 
mon trust fund. It is only when the terms of the instrument by virtue 
of which the fiduciary relationship exists are inconsistent with the es- 
tablishment of a common trust fund that such a form of investment 
would be prohibited. 


Ownership of Government Bonds 





In re Laret, N. Y. Surrogate’s Court, 121 N. Y. L. J. 718 


Series “G,” United States Treasury Bonds, which were registered in 
the name of decedent “or” her brother, were the property of both the 
co-owners, and, pursuant to federal law and regulation ‘and state law, 
were not transferable or subject to state law governing gifts of property. 
Therefore, upon the death of one co-owner who had redeemed the bonds 
during her life ‘and deposited the funds in a bank account to the credit 
of the legal representative of her estate, the committee for the incom- 
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petent surviving co-owner was not entitled to reach the proceeds of the 
bonds as the subject of a gift from one co-owner to the other. 


Cooperate Fiduciary’s Powers. 





Attorney General’s Opinion, North Carolina, March 3, 1949 


A national bank located in New York may not exercise fiduciary 
powers in the State of North Carolina as executor and trustee under the 
will of a resident of North Carolina. The statutory limitations in 
Section 55-117 are applicable to a national bank created for carrying 
on business in another state. 


Joint Action of Trustees 





Atwood v. Commercial National Bank of Peoria, Illinois Appellate Court, 
Case No. 218b 

Where there are several trustees of an estate, the majority of the 
trustees, whether it is two individuals, or one individual and a corporate 
body, could control the actions and the policy of directing and invest- 
ing the proceeds of the trust. Section 33 of Chapter 148 of the 1947 
Illinois Revised Statutes alters the common law rule of requiring all 
the trustees to act as a unit. 


Non-Resident as Administrator 





Sisk v. Pressley, U. S. District Court, District of South Carolina. No. C. A. 
1993 


A non-resident of the State of South Carolina may be appointed and 
can act as administrator of the estate of a deceased person who at the 
time of his or her death was a resident of the State. 


Payment of Attorney’s Fees 





First National Bank of Kansas City v. Blockson, Missouri, Kansas Court of 
Appeals, No. 21,107 

Applying the doctrine that a trust fund should bear the expense of its 

own administration, it has been generally held that where doubt arises 

as to the true construction of an instrument by which a trust is created, 

and there are different claimants, the trustee may pray the order of the 
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court in regard to the mode of executing the trust; the expenses of the 
litigation, as repects all the parties and as between attorney and client, 
are then chargeable upon the trust fund. However, where the para- 
mount issue concerns construction of assignments by the beneficiaries 
of a trust and does not involve a construction of the will which creates 
the trust, attorney’s fees are not allowed from the trust fund. 


Sale of Stocks Below Executor’s Original Appraisement 


Pohlmeyer v. Second National Bank of Richmond, Indiana Appellate Court, 
No. 17,588 

Stock belonging to an estate was sold to the issuing corporation for 
much less than the value placed on it by the executor’s original inventory 
and appraisement and was sold at private sale without re-appraisement. 
Such appraisement is merely prima facie evidence of the value of the 
property appraised and is not conclusive either upon the executor or 
any other person interested in the estate. As the executor received 
the full cash market value of the stock sold and more than it could 
have received from any purchases, other than the issuing corporation, 
the estate was in no way injured. 


Selection of Attorney 


In re Lawless, N. Y. Surrogate’s Court, 121 N. Y. L. J. 755 


A provision in will for a beneficiary to act as attorney in the man- 
agement of a chlaritable trust created in the will cannot be binding upon 
the trustee of the estate since it is well settled that there is no 
testamentary power to control fiduciaries in the choice of attorneys who 
shall act for them in their representative capacity. 


Spendthrift Trust for Benefit of Settlor 


Nelson v. California Trust Co., California Supreme Court, L. A. No. 20,480 

It is against public policy to permit a man to tie up his property 
in such a way that he can enjoy it but prevent his creditors from reach- 
ing it, and where the settlor makes himself beneficiary of a trust, any 
restraints in the instrument on the involuntary alienation of his interest 
are invalid and ineffective. Since the settlor herein was sole beneficiary, 
all the property in the trust was subject to the claim of his creditors. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Effect of Trust Upon Outright Transfers 


Estate of William W. Parish v. Commissioner, U. S. Tax Court, 8 T. C. 
Memo Docket No. 12295 


Decedent made outright transfers of property to his children in 
order to prevent a contemplated second wife from obtaining a dower or 
statutory interest in the property. At the same time, he created a trust 
for the children, reserving a life estate. The trust was reported as a 
part of his gross taxable estate. The outright transfers were held tax- 
able as made in contemplation of death. 


Estate Tax on Insurance Proceeds 


Morton Estate v. Commissioner, U. S. Tax Court, 12 T. C. No. 55 


Decedent, as beneficiary of three insurance policies on the life of 
her husband, became entitled to proceeds thereof upon his death in 1934. 
Instead of taking the lump sum proceeds, she selected one of the op- 
tional modes of settlement, available to the beneficiary under the policies, 
whereby interest and so much of the proceeds as she requested would 
be paid to her during her lifetime, and upon her death the remaining 
balance be paid to her children. Decedent never requested any part 
of the principal proceeds. It was held that these proceeds were includible 
in decedent’s gross estate as a transfer of property under section 811, 
Internal Revenue Code. 


Exchange of Municipal Bonds for Refunding Bonds 


Mutual Loan & Savings Co. of West Palm Beach, Florida v. Commissioner, 
U. S. Tax Court, 8 T. C. Memo. Docket No. 15508 

In the taxable year petitioner was the owner of defaulted bonds of 

two Florida municipalities, together with defaulted detached interest 

coupons and a participating certificate evidencing ownership in unpaid 

detached coupons deposited with a trustee. In that year these bonds 

were refunded as a result of proceedings brought in the United States 
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District Court under the Bankruptcy Act as amended. In place of the 
original defaulted bonds and interest coupons, petitioner received new 
bonds carrying a lower rate of interest and an extended maturity date. 
It also received such refunding interest-bearing bonds in place of the 
non-interest-bearing detached interest coupons. It was held that the 
refunding bonds thus received by petitioner were substantially different 
from the securities surrendered, and such transactions resulted in gain 
or loss as an exchange within the purview of section 112 (a) of the 
Internal Revenue Code. 


Estate Tax on Group Insurance Proceeds 


Estate of Saxton v. Commissioner, U. S. Tax Court, 12 T. C. No. 74 


Decedent’s employer, for the purpose, inter alia, of providing ad- 
ditional compensation to decedent and other employees, took out a 
group life insurance policy providing for the insurance of the lives of 
certain employees. Pursuant to the master policy issued to the em- 
ployer, decedent received policies insuring his life for $10,000, upon 
which decedent paid a part of the premiums and the employer a part. 
It was held that the entire proceeds of policies were includible in de- 
cedent’s gross estate. 


Income Currently Distributable 


Mosely v. Commissioner, U. S. Tax Court, 8 T. C. Memo., Docket Nos. 
7047, 7048 


Where the net income of a trust was distributed to the beneficiary 
without adjustment for commissions earned during the year but not 
withdrawn by the trustees until a subsequent year, the income which 
should have been distributed to the beneficiary was taxable to him 
under Code Sec. 162 (b), and he was entitled to adjust the distributable 
share originally reported so as to eliminate the amount represented 
by the commissions earned in 1941 but paid in 1942. 


Life Income and Power of Invasion Reserved 


Estate of Higgins v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket 
No. 10891 

Decedent transferred property in trust prior to 1931, providing for 

payment of stipulated amounts of income to her children with the 

balance of income payable to her. Provision was made for invasion 
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of the corpus if necessary for the comfort, well-being, or education of 
any of the beneficiaries. On different occasions, decedent availed her- 
self of the opportunity to invade the corpus for her benefit. The por- 
tion of the corpus from which decedent reserved the right to income 
for life was includible, under the rule of Com. v. Estate of Church. The 
balance of the corpus was also includible due to decedent’s reservation 
of a right of invasion, regardless of the extent of the invasion. 


Possibility of Reverter of Insurance Proceeds 





Estate of Rolka v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket 
No. 18179 
Where the assignment of certain insurance policies contained a possi- 
bility of reverter to decedent, the original owner, it was held that the 
proceeds of the policies are includible in the gross estate of the decedent 
under Estate of Sidney M. Spiegel v. Commissioner, 335 U. S. 701. 


Transfers Related to Antenuptial Agreement 





Estate of E. F. Gillette v. Commissioner, U. S. Tax Court, 8 T. C. Memo. 
Docket No. 15623 
Decedent, a widower, transferred property for the benefit of his chil- 
dren two days before entering into an antenuptial ageemement with his 
intended wife. References to the transfers and to the property remain- 
ing to decedent were made in the antenuptial agreement, which made 
provision for his intended wife in the event of his death. The transfers 
were held taxable as made in contemplation of death. The test is not 
consciousness of imminent death, but contemplation of death. The fact 
that decedent was in good mental and physical condition for about five 
years after the transfers does not control. 


Transfer in Contemplation of Death 





George W. B. Robert Trust v. Commissioner, U. S. Tax Court, 8 T. C. Memo. 
Docket Nos. 10797, 10799 

Decedent, who died in November, 1941, established two trusts, one in 

1922 and the other in 1934. Under the first trust indenture, decedent- 

grantor reserved to himself the net income thereof for life upon the 

death of his wife, the primary income beneficiary, who died in 1934. 

Upon the death of the survivor, the income was payable to the children 
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of decedent-grantor or their issue during continuance of trust. To the 
second trust decedent-grantor transferred only insurance policies on his 
life, which the trustees were directed to hold and present for collection 
upon maturity thereof by the death of decedent-grantor, to invest the 
proceeds, and to pay the net income to his children or their issue during 
the continuance of the trust. Both trusts were to terminate 21 years 
after the death of the last surviving grandchild of decedent-grantor living 
at date of creation of the trust. Distribution of corpus was limited to 
lineal descendants of decedent-grantor and no beneficiary was named 
to take in the event of the death of all lineal descendants prior to the 
death of decedent-grantor or the termination of the trust. The Com- 
missioner included in the gross estate of decedent-grantor $185,123.21, 
value of corpus of the 1922 trust, and $14,049.08, proceeds of three 
insurance policies less the statutory exemption of $40,000 of the 1934 
trust. It was held that the respective amounts were properly included 
in the gross estate of decedent-grantor under section 811 (c), I. R. C. 


Transmutation of Community Property to Separate Property 


Estate of Rainger v. Commissioner, U. S. Tax Court, 12 T. C. No. 67 


Decedent transferred all funds held as community property to the 
separate bank account of his wife in order to avoid his own generosity 
in making unfortunate loans and injudicious investments. Since there 
was no agreement to transmute community property to separate prop- 
erty, it was held that management and control of the property by the 
wife is insufficient, standing alone, to affect such transmutation. 


Trustee’s Long-Term Compensation 


R. E. Lum v. Commissioner, U. S. Tax Court, 12 T. C. No. 54 


Commissions received by petitioner as trustee in the taxable year 
1944 amounted to less than 80 per cent of total commissions on same 
trust received in that, as well as prior and subsequent years. It was held 
not subject to apportionment under section 107, notwithstanding that 
they were more than 80 per cent of commissions paid up to and includ- 
ing 1944 when petitioner rendered his first intermediate account. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Business Outlook 
CCORDING to Roy L. Reier- 


son, assistant vice-president of 
the Bankers Trust Company of 
New York, the postwar boom 
came to an end in the latter part of 
1948. For the past six months the 
rate of industrial production has 
declined rather steadily. 


Speaking at the Federal Reserve 
Bank of Minneapolis, Mr. Reier- 
son anticipated a further and more 
substantial downturn in business 
activity. This conclusion he based 
on the following considerations: 

1. The economy is faced with ad- 
ditional price adjustments, and 
these adjustments are not likely to 
be achieved without perceptible 
effects on production and employ- 
ment. 


2. Consumer spending is unlike- 
ly to turn upward until additional 
price adjustments have been ef- 
fected. 

3. The trend in most types of 
business spending — construction, 
equipment and inventories—is to- 
ward lower levels. 


4. Government spending is not 
likely to increase sufficiently to 
counteract the downward trends 
in other sectors of the economy un- 
less, of course, budget forecasts are 
changed significantly. 


On the other hand, the Bankers 
Trust executive notes, there are 
supporting factors in the situation 
that are likely to cushion the de- 


cline and make unlikely a drop of 
crisis proportions. 

With respect to prices, it should 
be observed that price adjustments 
have been in progress for more 
than a year, but that most of the 
significant declines so far have 
been limited to some industrial 
raw materials and to farm and 
food products. Price declines have 
been fairly small in most manu- 
factured goods, except for some 
textile and textile products. How- 
ever, signs of price weakness 
abound. Prices of farm products 
are likely to remain under pressure 
because of large carryovers of agri- 
cultural products and favorable 
crop prospects, and these factors 
may be expected to prevail over 
Government support and continued 
substantial exports. In nonferrous 
metals, where continued tight sup- 
ply conditions were anticipated as 
recently as the end of last vear. 
substantial price corrections have 
occurred. Even the steel situa- 
tion, which as late as last January 
was regarded by some as so criti- 
cally short as to justify Govern- 
ment spending for the expansion of 
facilities, has rapidly reversed it- 
self. 

In practically every sector of the 
economy, supplies at present prices 
are abundant. Consumer _re- 
sistance to high prices is evident 
and it is likely that more substan- 
tial price reductions will be re- 
quired to stimulate demand. A 
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similar situation prevails in private 
residential building and in busi- 
ness outlays for plant and equip- 
ment. Further price declines are 
in prospect and price weakness will 
spread to more and more manu- 
factured goods. More importantly, 
Mr. Reierson remarks, the outlook 
for prices will have great bearing 
on the volume character of spend- 
ing by consumers and business. 

As far as consumer spending is 
concerned, it is evident that con- 
sumers are becoming more cautious 
and careful in their buying habits. 
There is little indication of a gen- 
eral shortage of consumer buying 
power, but a spirit of caution and 
reserve prevails. That no general 
shortage of buying power exists is 
evidenced by the data on personal 
income and by the experience of 
department stores, where sales 
have picked up markedly when- 
whenever substantial price conces- 
sions have been made on good 
quality merchandise. 

It appears unlikely that con- 
sumers will increase their spending 
significantly in the near future. 
Consumer resistance has been ap- 
parent for some time in luxury 
goods, entertainment, and other 
items. And now this trend has 
broadened sufficiently to include 
larger home appliances, furniture, 
houses, and even some makes of 
automobiles. Unemployment and 
shorter work weeks may be ex- 
pected to spread and to act as fur- 
ther restraints on consumer spend- 
ing, and personal income will 
probably continue to decline. A 
change in consumer point of view 
is not likely to occur as long as 
price reductions are the order of 
the day. 

In connection with inventories, 
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it is noteworthy that American 
business has completed one of the 
greatest inventory building booms 
in history. While inventory ac- 
cumulation in recent years has 
taken only a small share of our 
production, a reversal of the trend 
from accumulation to liquidation 
may, nevertheless, have substantial 
impact on the economy. Involun- 
tary accumulation may cause in- 
ventories to rise further before they 
decline, but the next major move 
is in the direction of lower stocks of 
goods. Certainly, this will be the 
case until the price outlook 
changes. 


The steady and large reduction 
in business loans over recent 
months reflects, in considerable 
measure, the adoption of more 
conservative inventory policies by 
business. In general, it seems a 
legitimate conclusion that the 
stimulating effect of a rise in in- 
ventories of $8 billion in book 
values for 1947 and $6 billion for 
1948 will be absent in 1949. 

In construction, the outlook for 
private residential building deteri- 
orated noticeably in the latter half 
of last year, when real difficulty 
began to be experienced in market- 
ing newly built houses. And while 
a forecast of the volume of building 
is hazardous, there is basis for the 
opinion that a dollar level of out- 
lays, 15 per cent or more under 
1948 will be reported. And while 
private nonresidential contracts 
have been holding up better than 
residential contracts, dollar volume 
of the former may also be 10 to 15 
per cent below last year. Even if 
public construction should increase 
by $1 billion, total construction 
may be $0.5 billion to $1 billion 
less than in 1948. 
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The peak of spending for busi- 
ness plant and equipment was at- 
tained in 1948, and the trend is 
downward. At present, the busi- 
ness outlook is clouded and the 
price situation is uncertain. Busi- 
ness costs are high and inflexible 
and break-even points have risen 
substantially; hence, corporate 
profits appear fairly vulnerable to 
even modest reductions in prices 
and business activity. Historically, 
there is a high correlation between 
corporate profits and plant and 
equipment expenditures. Further- 
more, business managements that 
have postponed projects as the re- 
sult of the high costs may well de- 
cide to hold off in the hope of even 
lower construction costs. 


The latest SEC and Commerce 
Department survey indicates a de- 
cline in plant and equipment ex- 


penditures of about 5 per cent in 
1949, as compared with 1948. Ex- 
penditures during the first half of 
1949 are estimated at 5 per cent 
above the corresponding period of 
1948. For the second half of this 
year, a decline of about 14 per cent 
under the rate of the second half 
of 1948 is indicated. 


In the area of Government 
spending, outlays have been in a 
rising trend since 1947 and the in- 
crease was particularly rapid in 
1948. Expenditures by State and 
local governments are unquestion- 
ably due for further sharp in- 
creases, and the same may be true 
of Federal spending in the long run. 
However, a large part of the in- 
crease projected in the rate of 
spending by the Federal Govern- 
ment over the near term has al- 
ready occurred. In fact, unless the 
dividend on National Service Life 
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Insurance is paid, the rate of 
Federal spending is not likely to be 
significantly greater in the final 
quarter of 1949 than it was in the 
last quarter of 1948. Based on 
these expectations, the rate of 
Government spending would not 
expand sufficiently to offset the de- 
clines anticipated in other types of 
outlays. 

The change in the price out- 
look, the satisfaction of the most 
urgent accumulated demands, and 
the increasing supplies of goods, 
states Mr. Reierson, indicate the 
prospect of readjustment which 
will result in a decline in the ag- 
gregate volume of business. Pri- 
vate spending has passed its peak, 
and Government spending is not 
likely to rise appreciably in the 
near future. Even a seasonal up- 
turn in buying will not remove the 
basic problem with which our 
economy is confronted—namely, to 
adjust production and prices of a 
wide variety of goods to levels 
that can be sustained, now that 
much of the accumulated demand 
has been satisfied. 


This diagnosis, comments Mr. 
Reierson, leads to some further 
questions. “How substantial is the 
drop likely to be? How long may 
one reasonably expect it to last? 
And, finally, what expectations 
should be attached to Government 
policies designed to reduce the 
severity of the business down- 
turn?” 


EXTENT OF THE DECLINE 


In the depressions of 1920-21 
and 1937-38, the Federal Reserve 
index of industrial production de- 
clined by about one-third. In 
the moderate depression of 1923- 
24, industrial production declined 
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by a little more than 15 per cent. 
At the time, this was regarded as 
a fairly modest cyclical downturn. 


The current outlook, declares 
Mr. Reierson, is for a more or less 
gradual downward movement in 
activity rather than for a sharp 
reduction of crisis of collapse pro- 
portions. Here the following fac- 
tors command attention: Credit 
has not been widely used for 
speculative purposes; the stock 
market is largely on a cash basis 
and most stock prices have not 
shared in the postwar inflation; the 
banking system is in good condi- 
tion, with large holdings of Gov- 
ernments widely distributed. The 
banking situation does not portend 
a drastic deflationary policy, and 
money market and reserve posi- 
tions will be kept easy; a large part 
of bank loans consists of term, 
real estate, and consumer loans 
with stated maturities, and cannot 
be called on demand. 


Declines in agricultural prices 
and income will be mitigated by 
Government price support opera- 
tions and by the prospect that ex- 
ports of agricultural products will 
continue large for this year at least. 
And while unemployment and 
other welfare plans cannot keep 
the economy at peak operations, 
they will, nevertheless, provide 
some cushion against a severe de- 
cline in buying power. Also, due 
to increased public construction, 
the total volume of building will be 
high this year. Furthermore, 
while Government spending is not 
likely to rise materially during the 
remainder of 1949, large Treasury 
surpluses are behind us, and fiscal 
operations will no longer influence 
a contraction of the money supply. 
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On this basis, concludes Mr. 
Reierson, “a decline in the rate of 
industrial production by as much 
as 15 to 20 per cent from peak 
postwar levels would not be an un- 
reasonable expectation. Measured 
in terms of the Federal Reserve in- 
dex this would mean a low point 
in the neighborhood of 155 to 165, 
which would still be 55 to 65 per 
cent above the 1935-39 average.” 


DURATION OF THE DECLINE 


Two major possibilities may be 
considered in connection with the 
duration of the prospective down- 
turn in business. 


An optimistic view is that the 
timing of business adjustments 
will not vary widely from those ex- 
perienced in the ’20s. If this view 
is correct, price and production 
corrections of the character now 
anticipated are likely to require 
about a year. If corrective forces 
are permitted to work themselves 
out without great hindrance, the 
low point in business activity 
might be reached sometime in the 
first half of 1950, and might be 
followed by a recovery of consid- 
erable proportions. 

The optimistic view is based on 
the assumption that consumer 
spending, private construction, and 
plant and equipment outlays will 
again move upward once prices 
have been reduced. This view is 
not unreasonable since the demand 
for automobiles, television sets and 
larger household appliances is far 
from satisfied. It is also true that 
expenditures on plant and equip- 
ment, even at the peak level of 
1948, were not excessive; this con- 
clusion holds if such expenditures 
are measured against any of a num- 
ber of standards—national product, 
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consumer expenditures, or popula- 
tion and price changes. 


On the other hand, the pessimis- 
tic point of view is that we may ex- 
perience a protracted movement in 
the direction of lower business ac- 
tivity. This is based on the prac- 
tical difficulties involved in achiev- 
ing a sustained high level of pri- 
vate spending on heavy goods, 
since cost and price reductions may 
not be sufficient to maintain a high 
level of private housing and con- 
struction. It is also pointed out 
that, while debt money for capital 
expansion is available on fairly 
liberal terms to first name com- 
panies, financing conditions are not 
favorable for those of lesser stature. 
In this connection, it is observed 
that tax rates are three times as 
high as they were in the decade of 
business expansion in the ’20s— 
and may go higher; that progres- 
sive income taxes and estate and 
gift taxes have made difficult 
the accumulation of private capi- 
tal; that tax rates and restrictive 
supervision of the securities mar- 
kets tend to discourage invest- 
ments in equity capital; that regu- 
lation of business by Government 
has been expanded both in scope 
and effectiveness; finally, that the 
economic problem of achieving 
recovery thus becomes complicated 
by the introduction of political con- 
sideration of various kinds. 


In short, states Mr. Reierson, 
“unless adequate incentives can be 
provided for the continuing in- 
vestment of private capital, it is 
by no means assured that a drop 
in business activity will be short 
and relatively painless, to be fol- 
lowed by prompt and _ sustained 
recovery.” 
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THE ROLE OF GOVERNMENT POLICY 


The great imponderable of Gov- 
ernment policy may defeat all at- 
tempts at economic prognostica- 
tion. Importance of Government 
action in the economic sphere 
should not be minimized, and the 
very magnitude of the budget pre- 
vents such an oversight. Neverthe- 
less, from the short-run point of 
view, the effectiveness of Govern- 
ment intervention designed to pre- 
vent a business downturn should 
not be overestimated. 


From a broader point of view, 
in the area of Government action, 
some fundamental questions arise. 
For example, may not Government 
intervention actually prevent some 
of the adjustments which are 
necessary and desirable if the pri- 
vate economy is to work satisfac- 
torily? Then again, at what point 
in the adjustment process should 
Government step in, and what 
form of intervention should be 
adopted? 


We are reminded of the fact that 
not all Government measures are 
designed to encourage private capi- 
tal outlays and that, in periods of 
less favorable business, Govern- 
ment policy frequently contains 
inconsistencies. As an illustration, 
in the ’30s the stimulating effects 
of Government expenditures were 
largely dissipated by other policies, 
politically conceived, which ad- 
versely affected capital outlays. So, 
while Government economists 
stress the need for continuing high 
levels of plant and equipment 
spending by business, at the same 
time they frequently recommend 
higher taxation of corporate pro- 
fits which are the basis of financing 
these necessary capital outlays. 
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Mr. Reierson concludes his pene- 
trating analysis with some timely 
observations. An _ international 
crisis, he declares, would require 
substantial revisions in many of 
the judgments and points of 
view. Adoption of an anti-busi- 
ness program by Congress might 
well result in a more serious 
and protracted decline in private 
construction and equipment pro- 
grams. Badly conceived or poorly 
executed Government policies 


could also prolong the adjustment 
process and stifle the normal re- 
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cuperative powers in the economy. 

Similar effects would be wit- 
nessed if business management 
proves unwilling to reduce prices 
or labor refuses to raise productiv- 
ity. “Perhaps our greatest danger,” 
he notes, “is that in our preoccu- 
pation with achieving stability, 
security, and the laudable objec- 
tives of the welfare state, we create 
an environment in which the econ- 
omy as presently organized may 
not be able to provide the rising 
production which underlies an ad- 
vancing standard of life.” 
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He started retiring today! 


... and it feels good! 


It’s going to take time, but the 
point is . . . he’s taken that all- 
important first step . . . he’s found 
a way to make saving a sure, auto- 
matic proposition Page 


He’s buying Savings Bonds through 


‘ the Payroll Savings Plan! 


This makes saving an absolute cer- 
tainty! You don’t handle the money 
to be invested . . . there’s no chance 
for it to slip through your fingers 


and... U.S. Savings Bonds pay you 
4 dollars for every 3 invested, in 
ten years! 

Think it over! We believe you'll 
agree that bonds are the smartest, 
surest way there is to save. 

Then—sign up for the Payroll 
Savings Plan yourself, today! Re- 
gardless of your age, there’s no better 
time to start retiring than right now! 

P.S. If you are not eligible for the 
Payroll Savings Plan, sign up for the 
Bond-A-Month Plan at your bank. 


Automatic saving is sure saving—U. S. Savings Bonds 


Contributed by this magazine in co-operation with A 
the Magazine Publishers of America as a public serviége, _‘ 
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[MIRACLE ORUGS CANNOT CURE THIS SICKNESS 


We only wish there were a miraculous 
drug to stop a man from worrying. 

Hundreds of thousands would buy 
it because constant worry over money 
literally makes sufferers sick! 

It’s a sickness, however, that mir- 
acle drugs cannot cure. 

Yet ... something ’way short of a 
miracle can! 

That’s saving! Saving money... 
the surest, wisest way. With U. S. 
Savings Bonds. 


All you do—if you’re on payroll— 
is join your company’s Payroll Sav- 
ings Plan. 

Or, if you’re in business or a profes- 
sion, enroll in the Bond-A-Month Plan 
at your local bank. 

You’ll be pleased to see those savings 
grow. Ten years from now, when your 
Bonds reach maturity, you'll get back 
$40 for every $30 you invested! 

Is it peace of mind you want? 

Start buying Bonds today! 


AUTOMATIC SAVING IS SURE SAVING=—= 


U.S. SAVINGS BONDS 
K) Contributed by this magazine in co-operation with the 
(Xx) Magazine Publishers of America as a public service. 
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